
STATE OF NEI,il YORK
STATE TAX COMMISSION

In the Matter of the Pet.ition

o f

Melvin Goldstein

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax law

for  the  Years  1968 -  1973.

AI'FIDAVIT OF MAIIINC

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is.An employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th day of July,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Melvin Goldstein, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Melvin Goldstein
155  E .  34 th  S t . ,  Ap t .  4A
New York,  NY 10016

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

18 th  day  o f  Ju ly ,  1980.

g

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July  18,  1980

Melvin Goldstein
1 5 5  E .  3 4 t h  S t . ,  A p t .  4 A
New York, NY 10016

Dear  Mr .  Go lds te in :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausLed your right of review at the adninistrative level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Rules, and urust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
A lv in  I .  Go ide l
Go ide l ,  Go ide l  &  He l fens te in ,  P .C.
127 John St .
New York, NY 10038
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

MEI,VIN GOTDSTEIN

for Redeterminat ion of Def ic iencies or
for Refund of Unincorporated Business
Tax under Art ic le 23 of the Tax law for
the Years 1968 through 1973.

DECISION

the carrying on of a trade,

business tax.

Pet i t ioner ,  Merv in Goldste in,  155 East  34th s t reet ,  Apt .  4A,  New york,

New York 10016, f i led petit ions for redetermination of deficiencies or for

refund of unincorporated business tax under Art icle 23 of the Tax Law for the

years 1968 through 1973 (F i te  Nos.  14338 and 14339) .

A formal hearing was held before Wil l iam J. Dean, Hearing Off icer, at the

off ices of the State Tax Commission, Two l^lorld Trade Center, New York, New

York,  on June 21,  1978 at  1 :30 P.M.  Pet i t ioner  appeared by Alv in  I .  Goidel ,

Esq.  (Bruce S.  Lef f ler ,  Esq. ,  o f  counsel ) .  The Audi t  Div is ion appeared by

Peter  Crot ty ,  Esq.  (Rober t  I { .  Fe l ix ,  Esq.  ,  o f  counsel ) .

ISSI]E

Whether

business or

pet i t ionerrs  act iv i t ies const i tu te

occupation subject to unincorporated

FINDINGS OF FACT

1. Pet i t ioner f i led New York State income tax resident returns for the

years at issue on which he l isted his occupat ion as "salesmantr.  He did not

f i le unincorporated business tax returns for said years.

2. 0n January 28, 1974, the Income Tax Bureau issued a Not ice of Def ic iency

to pet i t ioner for the tax years 7968, 7969 and Ig70, indicat ing a def ic iency

of  $1  1244.73 ,  p lus  pena l ty  and in te res t .  0n  0c tober  28 ,  L974,  the  Income Tax
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Bureau issued a Not ice of Def ic iency to pet i t ioner for the tax years 797L,

1972 and L972,  ind ica t ing  a  de f ic iency  o f  g896.67 ,  p lus  in te res t .

3.  Pet i t ioner,  Melvin Goldstein, r^ras a salesman in the l ingerie f ie ld

for sixty years. During the period at issue, pet i t ioner represented four

companies. 0ne-third of his conmission income was earned by represent ing

Russ-hlear Undergarments Co.,  and one-half  of  his commission income was earned

by represent ing  L inger ie  Assoc ia tes ,  Inc .

4. Each f i rm that pet i t ioner represented knew that he was represent ing

other f i rms. When asked at the fornal hearing whether he needed their  permission

to  car ry  o ther  r ines ,  pe t i t ioner  responded,  "No r im i ta t ion ' t  (T r . ,  p .  l l ) .

5.  When taking an order from a customer, pet i t ioner would use his own

order sheet,  on which was pr inted "MeI Goldstein, 152 Madison Avenue.t '  The

name of the customer and manufacturer,  along with other necessary data, would

be wri t ten in on the form.

6. Pet i t ioner maintained his own off ice at.  152 Madison Avenue. The name

on the off ice door read "MeI Goldstein Associates".  Pet i t ioner paid the

off ice rent himself .  Pet i t ioner incurred certain other business expenses

which  he  a lso  pa id .

7 . When asked at the formal hearing whether he determined his own hours,

pet i t ioner test i f ied: "My own hours. My own off ice and I  acted accordingly."

( T r . ,  p .  2 5 ) .

8. Pet i t ioner meL with off ic ials of Lingerie Associates at their  of f ice

two or three t imes a week. He had regular meetings with a junior partner of

Russ-Wear Undergarments, who would drop by to see pet i t ioner at pet i t ioner 's

off ice. When asked at the formal hearing, ' rWould you tel l  the company personnel

r+hat accounts you had visi ted and what accounts you hadn't  v is i ted?t ' ,  pet i t ioner

test i f ied: "Not very often, no. They rel ied upon me to use my own judgment."
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(Tr. ,  p.  18).  Later in his test imony, pet i t ioner test i f ied that  accounts,

orders and products were discussed at these meetings.

9. The companies represented by pet i t ioner did not withhold taxes from

the commissions paid to him. Pet i t ioner paid his own social  securi ty taxes.

CONCTUSIONS OT TAW

A. That the State of New York imposes a tax on the income of every

unincorporated business whol ly or part ial ly carr ied on within the State (sect ion

701(a) of the Tax law). Sect ion 7A3(a) of the Tax law def ines an unincorporated

bus iness  as  I 'any  t rade,  bus iness  or  occupat ion  conducted ,  engaged in . . .by  an

ind iv idua l  o r  an  un incorpora ted  en t i t y . . . t r .  However ,  " [ t ]he  per fo rmance o f

serv ices  by  an  ind iv idua l  as  an  employee. . .o f  a  corpora t ion . . .sha l l  no t  be

deemed an unincorporated business, unless such services const i tute part  of  a

business regular ly carr ied on by such individual" (sect ion 703(b) of the Tax

Law) .  Sec t ion  703( f )  o f  the  Tax  Law prov ides  tha t :  " [a ]n  ind iv idua l ,  o ther

than one who maintains an off ice.. .or who otherwise regular ly carr ies on a

business, shal l  not be deemed engaged in an unincorporated business solety by

reason o f  se l l ing  goods. . . fo r  more  than one en terpr ise . t t

B. That ' t f t  is the degree of control  and direct ion exercised by the

employer that determines r+hether Lhe taxpayer is an employee.. . . In the absence

of supervision and control  of  the sales rout ine, salesmen do not becone employees. rr

l iberman v .  Ga l lmaq,  41  N.Y.2d  774,  396 N.y .s .2d  159.  "A  second impor tan t

factor [in determining whether the taxpayer is an employee or an independent

contractor]  is that pet i t ioner was direct ly responsible for paying for his own

of f i ce  space and c le r ica l  he Ip . "  L iberman v .  Ga l lman,  supra .  (396 N.y .s .2d  a t

p. 162).

C. That.  the l ingerie manufacturers represented by pet i t ioner did not

exercise control and ditection over his activities so as to constitute him as

their  employee. Pet. i t ioner eras able to determine his own hours. He maintained
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his own off ice, for which he himself  paid rent.  Pet i t ioner was not reimbursed

for expenses that he incurred in connect ion with his business. The l ingerie

manufacturers which he represented did not withhold taxes from the commissions

paid him. He paid his own social  securi ty taxes. Pet i t ioner used forms

bearing his name when taking orders. Pet i t ioner 's test imony at the fornal

hearing is inconsistent as to how closely he kept the companies he represented

apprised of the status of accounts at their  var ious meetings.

D. That pet i t ioner 's act iv i t ies as a salesman const i tuted the carrying

on of an unincorporated business and the income therefrom is subject to unincor-

porated business tax.

E. That for the tax years in dispute, pet i t ionerts tax returns were

prepared by an independent accountant.  Pet i t ioner is nei ther an accountant

nor a lawyer.  His fai lure to f i le unincorporated tax returns was not due to

wi l l fu l  neglect l  therefore, the penalty imposed against pet i t ioner on the

Notice of Def ic iency dated January 28, L974, under sect ion 685(a) of the Tax

Law then in  e f fec t .  fo r  1968 and sec t ion  685(a) (1 )  and (a ) (2 )  o f  the  Tax  Law

for 1969 and 7970, is cancel led and the Audit  Divis ion is directed to modify

the def ic iency accordingly.

F. That the petitions of Melvin Goldst.ein are granted to the extent

indicated in Conclusion of law I 'Err above. The Notice of Def ic iency dated

January 28, 7974, as modif ied, and the Not ice of Def ic iency dated October 28,

1974 axe sustained.

DATED:

JUI
Albany, New York

1 0 r9S0


