
STATE OF NEI{I YORK
STATE TAx COMIIISSION

In the Matter of the Petition

o f

G . A . E .  A s s o c i a t e s

for Redeterrnination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Eusiness Tax

under Article 23 of the Tax Law

for  the  Years  1965-1969.

ATFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enrployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

12th day of December, 1980, he served the within not ice of Decislon by cert i f ied

mai l  upon G.A.E. Associates, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l ows :

c .A .E .  Assoc ia tes
l-7 Bon Aire Circle
Suffern, l{Y 10901

and by depositing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on sai.d wrapper

pet i t ioner .
,'-:

Sworn to before me thi-s

properly addressed wrapper

exclusive care and custody

of Nen' York.

addressee is the pet i t ioner

is the last known address

1 n a

of the

herein

of the

-t^'

of December, 1980



STATE OF NEW YORK
STATE TAX COMI{ISSION

In the Matter of the Petition

o f

G . A . E .  A s s o c i a t e s

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax f,aw

for  the  Years  1965-1969.

AtrT'IDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

12th day of December, 1980, he served the within not ice of Decision by cert i f ied

mail upon Matthew F. Magidson the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Matthew F. Magidson
Laitman, Matthews & Magidson
1450 Broadway
New York, l{Y 1001_8

and by depositing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custocly of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative ofz{he petitipner.
\ -  . /

" r l , / t /
r ' l / !

t ! : , /
Sworn to before me this (

1 ? f  h  , l a r r  a f  f i ^ ^ ^ m l - ^ -  l  o o n  \ -L2th day of December, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 12, 1980

G . A . E .  A s s o c i a t e s
17 Bon Aire Circle
Suffern, NY 10901

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) IZZ of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in
accordance with this decisi-on may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMI{ISSION

cc: Pet i t ioner 's Representat ive
Matthew F. Magidson
lai-tman, Matthews & Magidson
1450 Broadway
New York, NY 10018
Taxing Bureau' s Representati-ve



STATE OF I'IEW YORK

STATE TAX COUMISSION

In the Matter of the Petition

of

G.A.E. ASSOCIATES

for Redeterminat ion of a Def ic iency or
Refund of Unincorporated Business Taxes
Article 23 of the Tax Law for the Years
through 1969.

DECISION

for
under
1965

Pet i t ioner ,  G.A.E.  Assoc ia tes ,  17  Bon

10901, f i led a pet i t ion for redeterminat ion

unincorporated business taxes under Article

1965 through 1969 (Fi Ie No. 20392).

Aire Circle,  Suffern, New York

of a deficiency or for refund of

23 of the Tax Law for the years

A formal hearing was held before I Iarry Issler,  Hearing Off icer,  at  the

offices of the State Tax Comnission, Two World Trade Center, New York, New

York on November 30, 1978 and continued to conclusion before Julius E. Braun,

Hearing Officer, at the same location on January 26r lg7g. Petitioner appeared

by Matthew F. Magidson, Esq. The Audit Division appeared by Peter Crotty,

Esq.  (Bar ry  M.  Bres le r ,  Esq.  o f  counse l ) .

ISSUE

I{hether petitioner was subject to unincorporated business tax for the

years 1965 through 1969.

FINDINGS OF FACT

1. 0n Apri l  14, 1972, the Income Tax Bureau issued two Notices of Def i-

c iency against G.A.E. Associates, one for the years 1965 and 1966 and the

other for the years 1967 through 1969, asserting deficiencies in unincorporated

business tax. The deficiencies were based upon an Internal Revenue Service

determination and information on file which led the Bureau to conclude that



- 2 -

t^he total income of the partnership represented income subject to tax pursuant

to Article 23 of the Tax Law. The deficiency in unincorporated business tax

due totaled $25 ,759.18 to which were added penalt ies under sect ion 685(a) of

the Tax f,aw for failure to file unincorporated business tax returns for the

years 1965 through 1968 in the amount of $4r715.24 and a penalty under sect ions

685(a)(1) and (2) for 1969 in the amount of $2,379.89 and interest for 1965

through 1969 in  the  amount  o f  961299.07  fo r  a  to ta l  o f  939,153.38 .

2. G.A.E. Associates t imely f i led New York State Partnership Returns for

the years 1965 through L969. The 1965 and 1966 returns stated that the kind

of business was real estate and computed a tax of r t0rr  in the Unincorporated

Business Tax Section of the ret.urn. The 1967, 1968 aad, 7969 returns did not

indicate a tyTle of business and the unincorporated business tax sections of

the returns were not corrpleted. The partnership was founded in 1963 and

acquired a 60 acre tract of  land in Rockland County for approximately $5001000.00.

Ten acres were sold in 1964 to American Tack. In 1965, 23 acxes nere sold to

J.H.W. Construct ion. Five parcels were sold in 1.966, and ia 1967 the prof i t

f rom an instal lment sale in 1966 was reported. There lyere no sales in 1968

and no details were submitted in reference to Lhe net long term gain reported

on the 1968 partnership return. In 1969 the profit from the installment sale

of f ive parcels sold in 1966 was received and reported as were the proceeds

from a condemnation award on the last of the subdivisions.

3 .  On Novenber  10 ,  1969,  pursuant  to  an  aud i t  o f  G.A.E.  Assoc ia tes ,  the

Internal Revenue Service found that for the years 1965, 1966 and 7967 , the

gain realized on the sale of the property was ordinary income rather than long

term capital gains as originally reported, and that the property sold on the

instal lment basis was determined to be property sold in the ordinary course of

bus iness .
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4 .  In  1965,  a  to ta l  o f  $5 ,864.17  was taken by  G.A.E.  Assoc ia tes  on  i t s

tax returns for var ious deduct ions including insurance, telephone, professional

fees, "Off ice and S.C.",  gratui t ies, t ravel and entertainnent,  and advert is ing.

In 1966 off ice expense was l isted as $21200.37. In L967, nanagement services

and off ice expense ldas l isted as $31446.73, insurance $19.50, bank charges

$28.04 ,  t rave l  and en ter ta inment  $163.37 ,  u t i l i t i es  $577.27 ,  repa i rs  and

main ta inance $1 ,085.45 .  (Deduct ions  fo r  1967 to ta l led  $5 ,320.36) .  In  1968 a

total  of  $2r107.52 was deducted which included management services in the

amount  o f  $876.08 ,  bank  charges  $16.41 ,  insurance $194.46  and misce l laneous

$38.72 .  In  7969,  $852.91  was deducted  fo r  bank  charges  $14.66 ,  o f f i ce  $65.00

insurance $38.00  and pro fess iona l  fees  $735.25 .

5 .  Sa les  by  G.A.E.  Assoc ia tes  were  as  fo l lows:

Purchaser 1968 1969Acreage 7964

1 0 . 0  *American Tack
JHId Construction 23.0

Hershkowitz
Elmowsky
I.l & t /f2
r d & t l l 1

1965 t966 t967

$L52,232.50 $207 ,445.00 $105 ,656.25 ( Instal lnent sale)

. 333 )
2 .028 )
5 .40s )  - -
2 .743 )

El l i sh  &  Go lds te in  1 .0  )

$40 ,995 .  89

$752 ,232 .50  $248 ,440 .89  $105 ,656 .25

$21  ,859  .44

$ 150 ,237 .  85

$ 1 7 2 , 0 9 7 . 2 9

Condemnation

TOTALS

74.491

6 0 . 0 0
* Sold in 1964 - pr ior to years in issue

6. Petitioner offered no docunentary or other substantial evidence of

what was done with the proceeds of the condemnation award realized in 1969.

CONCIUSION OF LAW

A. That the income received by pet i t ioner,  G.A.E. Associates, dur ing the

years 1965 through 1969 on the sale of the various portions of the sixty acre

parcel bought by the partnership constituted income of an unincorporated
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business pursuant to section 705 of the Tax Law and was subject to unincorporated

business tax in accordance to the neaning and intent of section 701(a) of the

Tax Law.

B. That the gain realized on the involuntary conversion of the property

was subject to the unincorporated business tax, $a'!!er qf ldqsnofshe, State Tax

Comission February 25, 1971.

C. Tbat CAE Associates bad tiureLy filed uoincorporated buginess tax

returns for 1965 and 1966 and, therefore the penalties impoeed pursuaat to

section 685(a) of the Tax Law are bereby cancelled.

D. That except as modif iecl  above, the pet i t ion of G.A.E. Associates is

denied and the Notices of Deficiency issued April 14, 1972 are sustained.

DATED: Albany, New York

DEc 1 2 1s8o
,18 TN( COI'MISSION
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STATE OF NEIV YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

December 12, 1980

G . A . E .  A s s o c i a t e s
17 Bon Aire Circ le
Suf fern,  NY 10901

Gentlemen:

Please take not ice of  the Decis ion of  the State Tax Conrniss ion enclosed
herewith.

You have now exhausted your right of review at the adurinistrative Ievel.
Pursuant to section(s) IZZ of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Conmission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be comllenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commissioner and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TA)( COMMISSION

cc: Pet i t ioner 's Representat ive
Matthew F. Magidson
laitman, Matthews & Magidson
1450 Broadway
New York, NY 10018
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In tbe Matter of the Petition

o f

G.A.E. ASSOCIATES

for Redetermination of a Deficiency or
Refund of Uni-ncorporated Business Taxes
Article 23 of the Tax Law for the Years
through L969.

DECISION

for
under
1965

Pet i t ioner ,  G.A.E.  Assoc ia tes ,  17  Bon A i re  C i rc le ,  Suf fe rn ,  New York

10901, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business taxes under Article 23 of the Tax Law for the years

1965 through 1969 (File No. 20392).

A fornal hearing was held before Harry Issler,  I lear ing Off icer,  at  the

offices of the State Tax Commission, Two World Trade Ceater, New York, New

York on November 30, 1978 and continued to conclusion before Julius E. Braun,

Hearing Off icer,  at  the same locat ioa on January 26, L979. Pet i t ioner appeared

by Matthew F. Magidson, Esq. The Audit  Divis ion appeared by Peter Crotty,

Esq.  (Bar ry  M.  Bres le r ,  Esq.  o f  counse l ) .

ISSI]E

I{hether petitioner \{as subject to unincorporated business tax for the

years 1965 through 1959.

FINDINGS OF FACT

1. 0n Apri l  14, 7972, the Incone Tax Bureau issued two Notices of Def i-

c iency against C.A.E. Associates, oae for the years 1965 and L966 and the

other for the years 1967 through 1969, assert ing def ic iencies ia uniocorporated

business tax. The deficiencies were based upon an fnternal Revenue Service

determination and information on file which led the Bureau to conclude that
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the total income of the partnership represented income subject to tax pursuant

to Art ic le 23 of the Tax Law. The def ic iency in unincorporated business tax

due totaled $25,759.18 to which were added penalt ies uoder sect ion 685(a) of

the Tax law for failure to file unincorporated busiaess tax returns for the

years 1965 through 1958 in the amount of $41715.24 and a penalty rrnd63 sect ioas

685(a) (1 )  and (2 )  fo r  1969 in  the  amou t  o f  $2 ,379.89  and in te res t  fo r  1965

through 1969 in  the  amount  o f  961299.07  fo r  a  to ta l  o f  939,153.38 .

2. G.A.E. Associates t imely f i led New York State Partnership Returns for

the years 1965 through Lg6g. The 1965 and 1966 returns stated that the kind

of business Itas real estate and computed a tax of tt0, in the Unincorporated

Business Tax Sect ion of the return. The 1967, 1968 and 1959 returns did not

indicate a type of business and the unincorporated business tax sections of

the returns were not conpleted. The partnership was founded in 1963 and

acquired a 60 acre tract of  land in Rockland County for approximately $500r000.00.

Ten acres were sold in 1954 to American Tack. In 1965, 23 acres were sold to

J'H.I .J.  Construct ion. Five parcels were sold in 1966, and in 1967 the prof i t

f rom an instal lment sale in 1966 was reported. There nere no sales in 1968

and no details li lere submitted in reference to the net long term gain reported

on the 1968 partnership return. In 1969 the profit from the installnent sale

of f ive parcels sold in 1966 was received and reported as were the proceeds

from a condemnation award on the last of the subdivisions.

3. On November 10, 1969, pursuant to an audit  of  G.A.E. Associates, the

Internal Revenue Service found that for the years 1955, 1966 and 1967, the

gain realized on the sale of the property was ordinary income rather than long

term capital gains as originally reported, and that the property sold on the

installment basis was determined to be property sold in the ordinary course of

bus iness .
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4.  In  1965,  a  to ta l  o f  $5  1864.17  was taken by  G.A.E.  Assoc ia tes  on  i t s

tax returns for var ious deduct ions including insurance, telephooe, professional

fees, "Off ice and S.C.",  gratui t ies, t ravel and entertainment,  and advert is ing.

In 1956 off ice expense was l isted as $2r2OO.37. Tn L967, marragement services

and o f f i ce  expense was l i s ted  as  $31446.73 ,  insurance $19.50 ,  bank  charges

$28.04 ,  t rave l  and en ter ta inment  $153.37 ,  u t i l i t i es  i577.27 ,  repa i rs  and

maintainance $1,085.45. (Deduct ions for L967 | .otal led $5,320.36).  In 1958 a

totai  of  $2,107.62 was deducted which included management services in the

amount  o f  $876.08 ,  bank  charges  $16.41 ,  insurance $194.46  and misce l laneous

$ 3 8 . 7 2 .  I n  L 9 6 9 ,  $ 8 5 2 . 9 1  w a s  d e d u c t e d  f o r  b a n k  c h a r g e s  $ 1 4 . 6 6 ,  o f f i c e  $ 6 5 . 0 0

insurance $38.00  and pro fess iona l  fees  $735.25 .

5 .  Sa les  by  G.A.E.  Assoc ia tes  were  as  fo l lows:

Purchaser Acreage 1964 1965 1966 7967 1968 1969

Amer ican Tack  10 .0
JHW Construction 23.0

Hershkowitz .333)
Elmowsky 2.028)
w&L{ f2  5 .40s)
w&L l f1  2 .743)
E l l i s h  &  G o l d s t e i n  1 . 0  )

Condennat ion 74.49L

TOTATS 50.00

$152,232.50  $207,445.00  $105,656.25  ( Ins ta l lnen t  sa le )

$40 ,995  . 89 $21 ,859 .44

$ 150 ,237 .  85

$172 ,O97 .29l 'J.52,232.50 $248 ,440 .89 $105 ,656 .25
* Sold in L964 - pr ior to years in issue

6. Petitioner offered no documentary or other substantial evidence of

what was done wilh the proceeds of the condemnation award realized in 1969.

CONCLUSION OF IAW

A. That the income received by pet i t ioner,  G.A.E. Associates, dur ing the

years 1965 through 1969 on the sale of the var ious port ions of the sixty acre

parcel bought by the partnership constituted income of an 'nincorlorated
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business pursuant to section 705 of the Tax Law and was subject to unincorporated

business tax in accordance to the neaning and intent of section 701(a) of the

Tax Law.

B. That the gain realized on the involuntary coaversion of the property

was subject to the unincorporated business tax, Matter of l,lesnofske, State Tax

Conmission February 25, 1971.

C. That GAE Associates had tinely filed unincorporated business tax

returns for 1965 aad 1965 and, therefore the penalties inposed pursuant to

section 685(a) of the Tax Law are hereby cancelled.

D. That except as modif ied above, Lhe pet i t ion of G.A.E. Associates is

denied and the Notices of Deficiency issued April 14, 1972 are sustained.

DATED: Albany, New York

DEc 1 2 1e8o
TN( COMI{ISSION


