
STATE OF ilTEW YORK
STATE TAX COMI'fiSSION

In the Matter of the Petition

of

John F. Freer

for Redeternination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Years 1965-1968.

MTIDAVIT OT UAITING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Departnent of Taxation and tr'inance, over 18 years of age, and that on the

5th day of September, 1980, he served the within notice of Decision by certified

nail upon John F. Freer, the petitioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as follows:

John F. Freer
183 Bathhurst Dr,
Tonawanda, NY 14150

and by depositing 6ame enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal Serrzice within the State

That deponent further says that the said

and that the address set forth on said wrapper

petit ioner.

Sworn to before ne this

5th day of September, 1980.

properly addressed wrapper

exclusive care and custody

of lfew York.
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STATE OF NEW YORK
STATE TN( COUMISSION

In the Matter of the Petition

o f

John F. Freer

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for  the  Years  1965-1968.

AT'FIDAVIT OF MAIIING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Departnent of Taxat.ion and Finance, over 18 years of age, and that on the

5th day of September, 1980, he served the within not ice of Decision by cert i f ied

nail upon James F. Kogler the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. James F. Kogler
Matter, Matter, DrAgostino & Kogler
17 Court  St .
Buffalo, NY L4202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

forth on said vrrapper is the lastthe pet i t ioner herein and that the address set

known address of the representative of

Sworn to before me this

5th day of September, 1980.
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STATE OF NTW YONX
S T A T E  T A X  C O M M I S S I O N

ALBANY,  NEW YORK 12227

September 5, 1980

John F. Freer
183 Bathhurst Dr.
Tonawanda, NY 14150

Dear  Mr .  Freer :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to section(s) IZZ of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Conmission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
James F. Kogler
Matter,  Matter,  DrAgost ino & Kogler
17  Cour t  S t .
Buffalo, NY 14202
Taxing Bureau' s RepresentaLive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

JOHN F. FREER

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law for
the Years 1965, L966, 1967 and 1968.

Whether the income received by petitioner from

funds and l i fe insurance sales manager was subject

tax .

DECISION

his act iv i t ies as a mutual

to unincorporated busi.ness

o f

o f

Peti t ioner,  John F. Freer,  LB3 Bathhurst Drive, Tonawanda, New York

14150, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the years 1965

through 1968 (F i fe  No.  11345) .

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing 0ff icer,

at the off ices of the State Tax Commission, One West Genesee Street,  Buffalo,

New York, on November 1, L979 at 9:15 A.M. Pet i t ioner John F. Freer appeared

with James F. Kogler,  Esq. The Audit  Divis ion appeared by Ralph J. Vecchio,

E s q .  ( P a u l  A .  l e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

FINDINGS OF FACT

1. Pet i t ioner,  John F. Freer,  f i led joint  New York State income tax

resident returns with his spouse for L965 through 1968. He did not f i le

unincorporated business tax returns.

2. The fncome Tax Bureau held pet i t ioner 's income from his act iv i t ies as

sales nanager subject to unincorporated business tax for 1965 through 1968.
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0n May 24, 197L the Income Tax Bureau issued a Not ice of Def ic iency against

the pet i t ioner for 1965 through 1968 imposing unincorporated business tax of

$930.34 '  p lus  pena l ty  o f  $232.58  (pursuant  to  sec t ion  685(a)  o f  the  Tax  Law)

and interest of  $180.24. 0n the not ice, the Income Tax Bureau al lowed a

credit  of  $21.00 for est i rnated tax not claimed on the pet i t ioner 's 1966 personal

income tax return.

3. During the years at issue the pet i t ioner r ,ras a salesman and distr ict

manager for the Investors Diversi f ied Service, Inc. (hereinafter " IDS").

Pet i t ' ioner worked under restr ict ive contracts for fDS. The contracts reported

the pet i t ioner to be an independent contractor.  Several  years pr ior to the

years at issue, IDS and the American Li fe Insurance Company entered into an

agreement wherein IDS representaLives were al lowed to sel l  l i fe insurance for

American Life fnsurance Company. The purpose of this was to fully satisfy the

customers of IDS since IDS only sold mutual funds. Petitioner rdas required to

sol ic i t  new customers and service old cust.omers. A11 appl icat ions for mutual

funds and/or life insurance and checks received from customers had to be

approved and processed through IDS. The pet i t ioner was not al lowed to place

business with any other investment or insurance companies. During these

years, at  least seventy-f ive percent of pet i t ioner 's income came from IDS.

4. The pet i t ioner was ent i t led to free off ice space at the Buffalo

off ice of IDS. However,  i f  the salesman had an off ice in his home, IDS would

not compensate for that expense. The petitioner $ras required to attend regular

sales meetings at the local of f ice and was required to report  weekly to the

divis ional of f ice in person t .o f i le his reports.  IDS had the r ight to transfer

petitioner to any place where the company fuctioned.

5. Pet i t ioner did not have any power on his own to hire or f i re sales or

other personnel working for IDS.
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Peti t ioner,  John F. Freer,  was subject to IDS's establ ished standards

covered by IDSrs prof i t  sharing and medical plan.

IDS provided pet i t ioner with off ice space, off ice suppl ies, equipnent,

service and secretar ial  help at i ts place of business. Pet i t ioner

home office expense, supplies and travel and entertainment expenses

company would not reimburse him for.

9. During the years at i -ssue pet i t ioner was paid str ict ly on a commission

basis with no withholding of payrol l  taxes.

10. A11 records and monies generated or received from pet i t ioner 's customers

was the property of IDS.

CONCIUSIONS OF IAW

A. That al though the agreement between pet i t ioner and Investors Diversi f ied

Services, Inc. designated him as an independent contractor and he was treated

as such for payrol l  purposes, pet i t ioner hras in fact an employee of said

principal in accordance with the meaning and intent of  sect ion 703(b) of the

Tax law and his income derived therefrom was not subject to unincorporated

bus iness  tax .

B. That Lhe pet i t ion of

Def ic iency issued l lay 24, 797L

directed t.o authorize a refund

with such interest that mav be

DATED: Albany, New York

sEP 0 5 ts30

John F. Freer is granted and the Not ice of

is cancel led. The Audit  Divis ion is hereby

to pet i t ioner and his spouse for $21.00, together

Iawfully owing.

COMMISSION


