
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Irlilliam Felsen

of the Petit ion

o f

AFFIDAVIT OF I{AIIING
for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for  the  Year  1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon hl i l l iam Felsen, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Wil l iam Felsen
836 S. Bundy Dr.
Los Angeles,  CA 90049

and by deposit ing same enclosed in a postpaid

(post.  of f ice or off ic ial  depository) under the

United States Postal  Service r+i thin the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

16 th  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 16,  1980

Wil l iam Felsen
836 S. Bundy Dr.
Los Angeles, CA 90049

Dear  Mr .  Fe lsen:

Please take not ice of the Decision of the State Tax Corunission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be cotunenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Afbany,  New York 12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s Representat ive

Taxing Bureaut s Representative



S'IAIS OF NET{ YORK

STASE TA)( CIS4{ISSICN

In the llatter of the Petitiqr

of

WILTJAM FE,SEIT

for Redeterminatim of a Deficienc,y or for
Refund of Unincortrnrated Busjness Tar< rmder
Article 23 of the Tar Law for the Year L973.

DrcISIODI

Petitioner, William Felsen, 836 S. Bundy Drirre, Ios Angeles, California

90049, filed a ptiticr for redeterminaticn of a deficienql or for refirnd of

trninoorSnrated business ta< under Arlicle 23 of tlre Tax La,r for tJre year 1973

(rite No. 15702).

A snall clains hearing was held before Allen Caplcnaith, Ilearing Offioer,

at tlre offioes of the State Tax Ccsrmission, T\rc lbrld Trade Center, Netnr York,

Nanr York, on Septenber 20, L979 at 9:15 A.M. Pelltj-oner appeared prc sg.. The

Ardit Division appeared bV Ralph Veoch-io, Esq. (Abraham Sdrvartz, Esq., of

crcr.rrsel).

gftretlrer petitioner's acEivities as a salesnan, onstituted the carrlring

on of an unincorSnrated brrsiness, the incqre of wtrictr is subject to the inr'

position of uninoorSnrated br.rsiness ta:<.

FINDINCS OF FASI

1. Petitiqrer, William Felsen, filed a tdsr York State Ccnbined Inote

Ta>c Resident Return wittr his wife for 1973 wfrerejn he listed his occtpatlon as

"traveling salesman". IIe did not file an r.nrjncorSnrated br:,sjness ta>r retu:rn

for said year.
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2. On Octcber 30, L974, the Audit. Division issued a Statenent of Ardit

Ctranges uherein it held petitioner's jnore derived fisn his sales activities,

subjecb to uninorporated business tax. Additionally, an adjr-rstnent was nrade

to petltloner's clained dedr.ptiqr for misoellaneous business openses, tnrt

ttris adjusfient was not cqrtested axd t}re personal inocne ta:c due thereon was

subsequently paid. Accordingly, a Notie of Deficiency was issued against

petitioner May 24, L976, asserting uninoorporarca brursiness ta:< in tlre anpturt

of $449.99, persolal inccme ta:< of $120.00, penalty of $159.75 and interest of

576.42, for a total due of $805.L6. Said notioe indicated "Previous re$dttanoe

of $124.20 tns been applied again$ the deficienc.y" alttrough tJre remittanoe

atrpears not to be reflected in the arrotrrLE due as stated..

3. Petitioner argir:ed ttlat he was an enplcl'ee sr:lcject, to t}te directiqt

and csitrol of his principals.

4. Petit:ioner, a cqlmissiqred salesman, sold nerctranlise for tato l{err^r

York principals during 1973 as follons:

d. Ilenqf A. Errictr & Co., Inc. - llanrrfactr:rer of closet aooessories

and,

b. Riviera Trading Corp. - I{anufacturer of strrglasses and vulenrs

hair ornanents.

5. Petitionerrs territory for both principals wa,s idengical, consisting

of Ohio, Mictrigan, Indiana and IGntuclqz. IIe was ,on the rcad apprcximateJy

ttrirty-tlrn veeks a year, calling on br-y,ers for departsrent stores in tris

territory, to whdn he sold nerctrarrdise for both his prjncipats. !{rile on the

Jrcad, petitioner prepad his cnrm travel itirrerar:ies and was :equired to

retrnrt to his princi[nl, Ri,viera Trading Cory. (hereinafter Riviera) on a

weekly basis.
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6. Drring L973' petitimer had an assistant in DetJpit and qre in

rndian4rolis. They r,vr*e hired bryr Riviera, but r,ere paid hpr ptitioner sine

Riviera charged his qnnissims acount for their salaries and brrsiness elq)enses.

7. Petitioner was paid by bottr principals on a ormissiqr basis. IIe

reoeived a wage and tar< statgrent fmn IIenrY A. Erich & co., roc. (hereinafter

elrich), wtro r,rrTiftheld inore and social security ta<es fisn his ocnpensatior.

Ile reoeived $101228.70 f:sn Eirich during 1973 htrich he retrnrted on his retrrrn

as wages. PeLitiorerrs net ocrpensation f::qn Ftlviera, after being redu€d b1t

the salaries and oqpenses of his assistantsz lrtrrS $3Or2L2.OO, !',fdch ruas nelnrted

on his retum as other in6te. Itre r,vas issued an inforrnation return, form 1099

fron Riviera, and no inoore ta:<es or social secr.rrity ta:< was r,rit$treld fncrn

ttris ccnpensation.

8. Vil:Ien petitiorer was not on the road, he spent tr-is tjne at ttre shCImpcrns

of his principals, r^rhictr were situated near eactr other, IIe was not required

to spend a spcified annunt of tjne in eactr shcr^rrcorn, but rattrer devoted tine

to each as he saw fit.

9. PetiLimer's principals did not 5ny him for vacation or sick learre.

Itre received no pension benefits, r,vorlgmnrs oorpensation overage or business

elpense reirrlarsenent fron eitlrer principal.

10. Petitj.oner had no written osrtract jn foroe &:ring 1973 r,rdth either

principal.

@DICLUSICT{S oF' LA$I

A. that, the term enplolzee is defined a.s an initividual performing senries

for an enplqrer under an enploler-enployee relafionstrip. Generally, the re-

lationstrip of erplolaer and engrloyee exists r^hen the person for titrcnr the senrioes

a:e perforned has the right to oqrtrol and dj-rect. the individlral rdho trnrforns

the senries, not only as to the result to be acoonplished, hrt also as to g}1e

details and ueans by wtrictr that result is acocnplished. [hat is, an enplcryree
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is sricject to the will and contnol of the enplryer, not only as to what shall

be dme, but as to hcr^r it shall be dme (20 NYCRR 203.10(b)). Ttrat petitioner's

princiSnls did not o<ercise sr:fficient direction and oontrol orrcr his activiLies

so as to onsititute a bona fide eflployerenplqfee relationship. Ttris is

evidenced by the fact, ttrat petitioner oontrcILed his crpn tirre, botfi qr the

road and in Ner,l York, rnade his crrnn travel itineraries and was required to

report only on a weekly basis.

B. that, petitiqrer William Felsenf s activities onstituted the carrying

on of an uninoorporated tusiness, and ttnt the inoqre derived ttrerefron is

subject to the irrgnsition of urrlnoor5nrated business ta:< within the rcaning

and intent of sectiqrs 701 ard 703 (a) of the Ta:< Lanr.

C. That, the petiUion of William Felsen is denied and the ldotice of

Oeficienqg dated Nby 24, 1976 is sustained together wittr suctr penalties and

interesL as may be ld^rfiflly oming.

DAIED: Albarry, Ns,r York

MAY168M


