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STATE OF NEI,i YORK
STATE TAX COMMISSION

In  the Mat ter

Solomon FaIk

for  Redeterminat ion of  a

of  a Determinat ion or  a

Unincorporated Business

under Ar t ic le  23 of  the

o f

o f

Lhe Pet i t ion

or  a  Rev is ion

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
16th day of May, 1980, he served the within not ice of Decision by cert i f ied mai l
upon Solomon Falk,  the pet i t ioner in the within proceeding, by enclosing a true
copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

SoLomon Fa lk
I04 4}-eueens B1vd.
F o r e s t  H i l l s ,  N y  1 1 3 7 5

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

Unit .ed States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Def ic iency

Refund of

Tax

Tax Law

-  1 9 6 8 .

AFFIDAVIT OF MAITING

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the

Sworn

16rh
C-) (to

day

before  me th is

o f  M a y ,  1 9 8 0 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a y  1 6 ,  1 9 8 0

Solomon Falk
104 40-Queens B lvd .
F o r e s t  H i l l s ,  N Y  1 1 3 7 5

Dear  Mr .  Fa lk :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your right. of revi-ew at the administrative level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the St.ate Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computation of Lax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12?27
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

SOTOMON FAIK

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
under Art ic le 23 of the Tax Law for the
Y e a r s  t 9 6 2 ,  1 9 6 4 ,  1 9 6 5 ,  7 9 6 6 ,  1 g 6 7  a n d
1 9 6 8 .

Whether pet i t ioner '

salesman const i tute the

from which is subject to

DECISION

s act iv i t ies as a produce merchant and produce

carrying on of an unincorporated business, the

the imposit ion of unincorporated business tax.

Pet i t ioner ,  So lomon FaIk ,  104-40 Queens Bou levard ,  Fores t  H i l l s ,  New york

11375,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

unincorporated business taxes under Art ic le 23 of the Tax Law for the vears

1 9 6 2 ,  1 9 6 4 ,  1 9 6 5 ,  1 9 6 6 ,  1 9 6 7  a n d  1 9 6 S  ( F i f e  N o .  0 1 0 9 4 ) .

0n  August  27 ,1979,  pe t i t ioner  adv ised the  Sta te  Tax  Commiss ion ,  in

wri t ing, that he desired to waive a smal l  c laims hearing and to submit the

case to the State Tax Commission, based on the ent ire record contained in the

f i l e .

ISSI]E

comn]-ss1-0n

income

FINDINGS OF FACT

1-  Pet i t ioner ,  So lomon FaIk ,  f i l ed  New York  S ta te  combined income tax

r e t u r n s  w i t h  h i s  w i f e  f o r  t h e  y e a r s  1 9 6 2 , 1 9 6 4 , 7 9 6 5 , 1 9 6 6  a n d  1 9 6 7 .  F o r  t h e

year 1968, he f i led a New York State joint  income tax return with his wife.

He did not f i le unincorporated business tax reLurns for anv of the vears at

i s s u e .
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2. 0n March 6, 7972, the Income Tax Bureau issued a Not ice and Demand

under  jeopardy  assessment  aga ins t  pe t i t ioner  assess ing  un incorpora ted  bus iness

tax  due fo r  the  years  1962,  1964,1965,  1966,  \967 and,  1968.  A t tached there to

was a compuLation which explained the basis for said assessment as "Your

act iv i t ies as a produce merchant and produce commission salesman const i tute

the  car ry ing  on  o f  an  un incorpora ted  bus iness . . . "  Accord ing ly ,  a  Not ice  o f

Def ic iency  was issued Apr i l  14 ,  7972,  impos ing  un incorpora ted  bus iness  tax  o f

$ 1 ' 4 0 4 . 9 8 ,  p l u s  i n t e r e s t  o f  g 4 7 8 . 3 0 ,  f o r  a  t o t a l  d u e  o f  9 1 , 8 8 3 . 2 9 .

3. Pet i t ioner contended that dur ing the years at issue he was employed

by J .  W.  P fe i f fe r  &  Co. ,  in  the  capac i ty  o f  a  " fu l l - t ime sa lesman o f  f ru i t  and

produce,  work ing  on  a  commiss ion  bas is " ,  and tha t  none o f  the  a t t r ibu tes  o f

doing business r^/ere present in his relat ionship with said f i rm.

4 .  Pet i t ioner  descr ibed h is  ac t i v i t ies  on  h is  tax  re tu rns  as :  Commiss ion

Sa lesman (7962) ,  Commiss ion  Sa lesman -  Produce (1964) ,  Commiss ion  Sa lesman -

Produce (1965) ,  Commiss ion  Sa lesman -  Produce (7966) ,  Commiss ion  Sa lesman and

Produce commiss ion  MerchanL (196 l ) ,  and produce Merchant  (1968) .

5 .  In  bankruptcy  p roceed ings  o f  pe t i t ioner ,  o f  wh ich  the  Sta te  o f  New

York  had f i led  a  p r io r i t y  c la im fo r  taxes ,  pe t i t ioner  was l i s ted  as  "So l  Fa lk ,

a/k/a Solomon Falk,  a partner in Benjamin & Solomon Falk".  In response to the

above, pet i t ioner contended that he was never a partner in such f i rm and, that

his attorney " inadvertant ly completed the papers in that way".

6. Pet i t ioner reported the income at issue as wages on al l  his New York

State returns. On his Federal  tax returns for 7966, L967 and 1968, the income

at issue was reporLed as ?'Pensions and AnnuiLies, Rents and Royalt ies, Partner-

sh ips ,  Es ta tes  or  Trus ts ,  e tc . "  Fur thermore ,  the  na ture  o f  th is  income as

repor ted  on  Schedu le  C-3 ,  Form 1040,  was des ignated ,  as  be ing  "From par tnersh ips ,

j o i n t  v e n t u r e s ,  e t c . r ' .



h is  p r inc ipa l  were  ora l

9 .  The record  conta ins  a  le t te r  f rom Prevor -Mayrsohn In te rna t iona l ,  fnc . ,

pe t i t ioner 's  p r inc ipa l  s ince  October  1969,  where in  s t .a tements  a re  made re levent

to  pe t i t ioner 's  re la t ionsh ip  w i th  J .  Id .  P fe i f fe r  &  Co.  These s ta tements  d id

not  ind ica te  tha t  the  wr i te r  had f i rs t -hand knowledge o f  pe t i t ioner 's  ac t i v i t ies

wi th  P fe i f fe r  dur ing  the  years  a t  i ssue.

10. The record is void of infornat ion concerning the degree of direct. ion

and cont ro l  exerc ised over  pe t i t ioner 's  ac t i v i t ies .  The pe t i t ioner  d id  no t

submit information with respect to fr inge benef iLs, required working hours,

vacat ion and sick leave or other viLal  cr i ter ia determinat ive of whether or

not a bona f ide employer-employee relat ionship exist .ed between pet i t ioner

and J .  Id .  P fe i f fe r  &  Co.

CONCLUSIONS OF IAId

A. That pet i t ioner,  Solomon Falk,  has not sustained the burden of proof

required under sect ion 689(e) of the Tax law to show that he was an employee of

J .  I { .  P fe i f fe r  &  Co.

B.  Tha t  pe t i t i one r r s  ac t i v i t i es  as  a  p roduce  merchan t  and  p roduce  commiss ion
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7 .  P e t . i t i o n e r r s  p r i n c i p a l ,  J .  W .  p f e i f f e r  &  C o . ,

taxes or social  securi ty taxes from his compensat ion.

not covered for unemplo5rment insurance benef i ts.

B. Pet i t ioner contended that al l  agreernents with

and employmenL was on a week to week basis.

sa lesman dur ing  the  years  7962,  1964,  1965,

car ry ing  on  o f  an  un incorpora ted  bus iness ,

to the imposit ion of unincorporated business

did not  wi thhold income

Addi t ional ly ,  he was

1966,  1967 & 1968 cons t i tu te  the

the income of which is subject

t a x .

denied and the Not ice of  Def ic iencvC.  That  the  pe t i t ion  o f  So lomon FaIk  i s



dated  Apr i l  14 ,

may be lawful ly

DATED: Albany,

7972 is

owi-ng.

New York
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sustained together with such addit ional interest as

STATE TAX COMMISSION

MAY 1 6 I9BO

ISSIONER


