
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

A lo is  R.  Eys le r

the Pet i t iono f

o f

AI'FIDAVIT OF MAIIING

for RedeterrninaLion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax law

for  the  Years  1968-1970.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th  day  o f  September ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Alols R. Eysler,  the pet i t ioner in the within proceeding, by enclosing

a t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

A l -o is  R.  Eys le r
137 Parkway Dr.
Roslyn,  NY 11576

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

properly addressed wrapper in a

exclusive care and custodv of Lhe

of New York.

addressee isThat deponent further says that the said

and Lhat.  the address set forth on said wrappe i-s the last

pe t i t ioner .

Sworn to before me this

o f  September ,  19B0.5!h day

the pet i t ioner

known address

herein

of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petit ion

o f

Alo is  R.  Evs ler

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Art icle 23 of the Tax Law

for  the Years 1968-1970.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of September, 1980, he served the within not ice of Decision by cert i f ied

mail upon Martin Hershkoff the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Martin Hershkoff
452 Beach 125 St.
Rockaway Park, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that. the said addressee is the representat ive of

forth on said wrapper is the lastthe pet i t ioner herein and that the address set

known address of the representative of the

Sworn to before me this

5th day of September, 1980.



STATE OF NEW YORK
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

September  5 ,  1980

Alo is  R.  Eys le r
137 Parkway Dr.
Ros lyn ,  NY 11576

D e a r  M r .  E y s l e r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the Stat.e of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Mart in Hershkoff
452 Beach 125 St .
Rockaway Park, NY
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

ATOIS R. EYSTER

for RedeterminaLion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1968
1 9 6 9  a n d  1 9 7 0 .

A smal l  c laims hearing was

at  the  o f f i ces  o f  the  Sta te  Tax

New York ,  on  March  74 ,  1980 a t

Hershkoff .  The Audit  Divis ion

S c h w a d r o n ,  E " q . ,  o f  c o u n s e l ) .

DECISION

held  be fore  A l len  Cap lowa i th ,  Hear ing  Of f i cer ,

Commission, Two World Trade Center,  New York,

2 :45  P.M.  Pet i t ioner  appeared w i th  Mar t in

appeared by  Ra lph  J .  Vecch io ,  Esq.  (A l i za

o f

o f

Pet i t ioner ,  A lo is  R.  Eysrer ,  r37  parkway Dr ive ,  Rosryn ,  New york  11576,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax Law for the vears 1968. 1969

and 1970 (F i le  No.  74249) .

ISSUE

Whether the income derived from pet iLioners act iv i t ies as a sales represen-

tat ive during the years 1968, 1969 and 1970 is subject.  to the imposit ion of

unincorporated business tax.

FINDINGS OF FACT

1.  Pet i t ioner  A lo is  R.  Eys le r ,  t ime ly  f i led  a  jo in t  New York  S ta te  Income

Tax Res ident  Return  w i th  h is  w i fe  fo r  Lhe year  1968.  Add i t iona l l y ,  pe t i t ioner

f i led a New York State unincorporated business tax reLurn for said year with

respec t  to  Rega l  Jewel ry  Co. ,  a  so le  p ropr ie to rsh ip  wh ich  he  opera ted .  For

the years 1959 and 1970 pet i t ioner t imely f i led New York State combined income

tax  re tu rns .  He d id  no t  f i l e  un incorpora ted  bus iness  tax  re tu rns  fo r  sa id  years .
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2. 0n Apri l  14, 1972 the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein his income derived from his act iv i t ies as a

men 's  appare l  sa lesman was he ld  sub jec t  to  the  impos i t ion  o f  un incorpora ted

business tax. Furthermore, an adjustment was made for personal income tax

purposes whereby such Lax was imposed on previously unreported 1968 Federal

Aud i t  Changes.  S ince  th is  ad jus tment  was no t  conLested  by  pe t i t ioner ,  i t  i s

not at issue herein, al though that port ion of such changes attr ibutable to

those expenses claimed on pet i t ioners Federal  Schedule C were incorporated

into the computat ion of unincorporated business tax for 1968. Accordingly,  on

Apr i l  74 ,  7972 a  Not ice  o f  Def ic iency  was issued aga ins t  pe t i t ioner  asser t ing

un incorpora ted  bus iness  tax  o f  $3 ,853.20 ,  persona l  income tax  o f  $533.94  and

i n t e r e s t  o f  $ 5 9 7 . 6 9 ,  f o r  a  t o L a l  d u e  o f  $ 4 , 9 8 4 . 8 3 .

3. Pet i t ioner argued that he was a sales representat ive and the income

der ived  f rom h is  bus iness  ac t iv i t ies  o f  se l l ing  men 's  appare l  was  exempt  f rom

the impos i t ion  o f  un incorpora ted  bus iness  tax  pursuant  to  sec t ion  703( f )  o f

the Tax Law.

4 .  For  the  year  1968 pe t i t ioner  repor ted  income f rom Lwo so le  p ropr ie to r -

sh ips ;  Rega l  Jewel ry  Co. ,  a  re ta i le r  o f  men 's  cos tume jewe l ry  and g i f t  i tems,

and Rober t  Eys le r  Assoc ia tes ,  pe t i t ioner 's  men 's  appare l  bus iness .  The combined

net i -ncome from both businesses was reported as "business income" and held

subject to the unincorporated business tax.

5 .  Dur ing  1969 Rega l  Jewel ry  Co. ,  was  t rans formed in to  a  par tnersh ip  and

accordingly f i led partnership returns for the years 7969 and L910. Robert

Eys le r  Assoc ia tes  remained a  so le  p ropr ie to rsh ip  dur ing  sa id  years .

6 .  Dur ing  the  years  a t  i ssue pe t i t ioner  so ld  menrs  sh i r ts ,  sweaters ,

t rousers  and spor t  jacke ts  fo r  four  p r inc ipa ls .  He worked a  te r r i to ry  wh ich

was se l f -ass igned and was compensated  on  a  commiss ion  bas is .
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7.  Nominal  d i rect ion and contro l  was exerc ised by pet i t ioner 's  pr inc ipa ls

over  h is  da i lv  act iv i t ies.

B.  Dur ing  the  years  a t  i ssue pe t i t ioner  opera ted  h is  men 's  appare l  bus iness

from the off ice of Regal Jewelry co.,  366 Fif th Avenue, New york ci ty.

9 .  Pet i t ioner  deduc ted  a l l  bus iness  expenses  a t t r ibu tab le  to  Rober t

Eys le r  Assoc ia tes  on  the  par tnersh ip  re tu rns  o f  Rega l  Jewel ry  co .

10. Pet i t ioner employed at least one employee of Regal Jewelry Co. to

ass is t  h im in  h is  ments  appare l  bus iness .

CONCTUSIONS OF tAW

A. That since pet i t ioner maintained an off ice and employed one or more

ass is tan t .s  in  connect ion  w i th  h is  ac t i v i t ies  as  a  sa les  representa t ive  o f

men 's  appare l ,  h is  income der ived  f rom such ac t iv i t ies  does  no t  qua l i f y  fo r

exemption from unincorporated business tax within the meaning and intent of

sec t ion  703( f )  o f  the  Tax  Law.

B. That the act iv i t ies engaged in by pet i t ioner as a sales representat ive

during the years 1968r 1969 and 1970 const i tuted the carrying on of an unincor-

porated business pursuant to sect ion f03(a) of the Tax Law and the income

derived therefrom is subject to the imposit ion of unincorporated business tax

within the meaning and intent of  sect ion 701(a) of the Tax Law.

C.  That  the  pe t i t ion  o f  A lo is  R.  Eys le r  i s  den ied  and the  Not ice  o f

Def ic iency  da ted  Apr i l  14 ,7972 is  sus ta ined together  w i th  such add i t iona l

interest as may be lawful ly owing.

DATBD: Albany, New York COMMISSION

sEP 0 5 1980


