
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter

Harvey Dick ler

for  Redeterminat ion of  a

of  a Determinat . ion or  a

Un inco rpo ra ted  Bus iness

under Ar t . ic le  23 of  the

of  the Pet i t ion

o f

AFFIDAVIT OF MAILTNG

Def i c i ency

Refund of

Tax

Tax Law

or  a  Rev i s i on

for  the Years 1969 thro h  1 9 7 4 .

State of  New York

County of  Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an ernployee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

13th day of  February,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Harvey Dick ler ,  the pet i t ioner  in  the wi th in proceeding,  by enclos ing

a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as fo l lows:

Harvey Dickler
33  C l_over f ieLd Rd.
Va l ley  S t ream,  Ny 11581

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That  deponent  fur ther  says that  the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

13 th  day  o f  Feb rua ry ,  1980 .

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of  New York.

add ressee  i s  t he  pe t i t i one r  he re in

is  the last  known address of  the



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Harvey Dick ler

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Unincorporated Business Tax

under Arti-cle 23 of the Tax Law

fo r  t he  Yea rs  1969  th roush  1974 .

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

13th day of  February,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Bert rand Leopold the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. Bertrand Leopold
18 Joseph St .
New Hyde park, Ny 11040

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New york.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t i -oner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of

Sworn to before me th is

13 th  day  o f  Feb rua ry ,  1980



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  13 ,  1980

Harvey Dick ler
33  C love r f i e l d  Rd .
Va I l ey  S t ream,  NY  11581

D e a r  M r .  D i c k l e r :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  lzz of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Comrniss ion can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme CourL of the State of New York, Albany County, within 4 months from
the  da te  o f  t h i s  no t i ce .

fnquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive
Bert rand Leopold
18  Joseph  S t .
New Hyde Park,  NY 11040
Taxing Bureaut  s  Representat ive



STATB OF NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HARVEY DICKLER

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
under Art ic le 23 of the Tax Law for the
Years  1969 th rough 1974.

Whether pet i t ioner,  a

income thus not subject to

DECISION

Ii fe insurance salesman, was an employee and his

unincorporat.ed business tax.

FINDINGS OF FACT

Pet i t ioner ,  Harvey  D ick le r ,  33  C lover f ie ld  Road,  Va l ley  S t ream,  New York

11581,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

unincorporated business tax due under Art ic le 23 of the Tax Law for the years

1969 through 1974 (Fi le No. 20479) .

A formal hearing was held before James T. Prendergast,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on July 13, 1978 and was cont inued on July 21, 1978. Pet i t ioner

appeared by Bertrand Leopold, Tax AccountanL. The Audit  Divis ion appeared by

Peter  c ro tLy ,  Esq.  (A l i za  schwadron and r rv ing  Atk ins ,  Esqs . ,  o f  counse l ) .

ISSI]E

1. Pet i- t ioner,  Harvey Dickler,  f i led t i rnely New York State income tax

reLurns for the calendar years 7969 through 1974. Pet i t ioner did not f i le

unincorporated business Lax returns for those years.

2 .  0n  September  26 ,  1977,  a  Not ice  o f  Def ic iency  and a  Sta tement  o f

Audit  Changes were issued against pet i t ioner,  Harvey Dick1er,  for 7969 through

7 9 7 4 ,  f o r  u n i n c o r p o r a t e d  b u s i n e s s  t a x e s  d u e  o f  $ 4 , 5 5 9 . 7 3 ,  p l u s  $ 1 , 4 1 6 . 9 9  i n

i n t e r e s t ,  f o r  a  t o t a l  o f  $ 5  , 9 7 6 . 7 2 .
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3. Petit ioner subsequently f i led a t imely perfected petit ion for revision

of these determinations.

4.  0n  FebruarY 1 ,  7954,  pe t i t ioner  executed  a  "So l ic i t ing  Agent 's  Cont rac t ' t

wi th Charles E. Drimal,  who acted in the capacity of General  Agent for the

Penn Mutua1 l i fe Insurance Company of Phi ladelphia, Pennsylvania. The relevant

terrns of this contract governed the years in quest ion.

5 .  C l a u s e  n o .  " ( 3 ; "  o f  t h i s  c o n t r a c t  p r o v i d e s :

"E""h" i t .  R"pr"""r tut l  Except as may be otherwise agreed
i n w r i o t e a l 1 h i s w o r k i n g t i m e t o s o 1 i c i t a t i o n
of appl icat ions under this agreement and to submit to General  Agent
al l  appl icat. ions secured by Agent."

6 .  C lause no .  " (5 ) "  o f  th is  cont rac t  e labora tes  work  requ i rements  fo r

the f i rst  four years; then i t  states:

"Upon complet ion of the fourth contract year al l  responsibi l i ty
of Agent to meet and the r ight of  General  Agent to require performance
of the work requirements shal l  terminate, and Agent shal l  thereafter
continue in the status of an independent full time life insurance
salesman to the same effect as i f  this agreement had or iginal ly been
enLered into without provision foi  salary or work requiremenLs. I '

7.  During the years in quest ion, pet i t ioner was a l i fe insurance salesman,

chief ly for the Penn Mutual Li fe Insurance Company. He was under the supervision

of  the  company 's  Genera l  Agent ,  Char les  E .  Dr ima l .

B. During the years at issue, pet i t ioner worked out of an off ice suppl ied

to him without charge by the general  agent (Drimal),  which was part  of  the

general  agentrs off ices. Pet i t ioner reported there every morning at about

9 A.M., as Drimal required. He made frequent reports to Drimal about his

sales product ion, usual ly weekly and no less than rnonthly.  When he went out

for sales cal ls on behalf  of  Penn Mutual (which in the nature of the business

was frequent ly),  he reported where he was going to Drimal.  He usual ly lef t

the  Dr ima1 o f f i ce ,  to  go  home,  a t  about  5  P .M.  each workday .



9.  Pet i t ioner  serv iced

which he had not or iginal ly

10. He supervised other

11.  Pet i t ioner  d id  se l l

permission from Penn Mutual,

quoLed in Finding of FacL "5"
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exist ing pol icy holders of the Penn Mutual Company,

so l i c i t .ed ,  under  Dr ima l ' s  d i rec t ion .

sa lesmen under  Dr ima l rs  d i rec t ion .

some insurance for other companies after obtaining

pursuant to the exclusive representat ion clause

12. During the years in quest ion, the bulk of pet i t ioner 's income was

commiss ion  income fo r  se l l ing  Penn Mutua l  po l i c ies .  In  1969,  55  percent  o f

his earnings were Penn Mutual commissions. For the remaining years in quest ion,

the  comparab le  f igures  are :  1970 -  72  percent ;  797r  -  91  percent ;  rgTz  -  74

percent;  1973 - 82 percent. ;  and 1974 - 76 percent.

13 .  In  a  p r io r  p roceed ing ,  pe t i t ioner  was he ld  l iab le  fo r  un incorpora ted

business tax for 7965. The decision in this matter was placed in the record

of the instant proceeding. However,  the factual basis for this decision is

not in Lhe record, and the taxpayer went to great lengths Lo impeach it.

Under al l  the circumstances, the decision for the year 1965 is i rrelevant t .o

th is  p roceed ing .

74. Pet i t ioner entered in evidence his Penn Mutual Field Manual as evidence

of Penn Mutual 's supervision. An examinat ion of the manual however,  fai led to

disclose any supervisory requirements. The Field Manual explains technical

aspects of l i fe insurance such as dividends and loans.

15. On both his Federal  and State income tax returns, pet i t ioner reported

his commission income as business income and not wages. On these returns,

pet i t ioner took deduct ions for his business expenses, such as telephone charges

and secre tar i ,a l  expenses .

16 .  Pet i t ioner 's  expense ar rangement  w i th  Dr ima l  was  as  fo l lows.  He was

given an addit ional 5 percent commission (this was later raised) to cover
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expenses  inc lud ing  secre tar ia l  serv ices .  H is  use  o f  a  secre tary  in  Dr ima l ' s

o f f i ce  was charged aga ins t  h is  a l lowance on  an  hour ly  bas is .  Per iod ica l l y  he

received an account ing on this matter.

17 .  Dur ing  the  years  in  ques t ion ,  pe t i t ioner 's  compensat ion  f rom Penn

Mutual was based on commissions and a fee which he received for his supervisory

d u t i e s .

1B.  Penn Mutua l  made a  cont r ibu t ion  fo r  pe t i t ioner 's  soc ia l  secur i ty ,

hea l th  insurance and pens ion  p lan .

19. Pet i t ioner worked under the close supervision of the Drimal Agency.

The fact that compensat ion was based almost exclusively on commissions reinforces

this because that fact creat.ed an even greater incent ive to produce more sales

for Penn Mutual and Drimal.

20. Pet i t ioner was or iginal ly trained by Penn Mutual and Drimal.

21. Pet i t ioner became a supervisor for Drimal in 1960. In connect ion

with this,  he received a memorandum from Drimal which went into some detai l

about the manner in which pet i t ioner was to supervise. The memo also indicated

sales quotas. Al though the memo was apparent ly issued before the period in

quest ion, the memo fair ly ref lected the relat ionship that existed during 1969

through 1974.

22 .  Pet i t ioner  had char i tab le  cont r ibu t ions  o f  $711.00  in  7969,  $785.00

i n  1 9 7 0 ,  $ 6 7 1 . 0 0  i n  7 9 7 2 ,  $ 1 , 0 5 0 . 0 0  i n  1 9 7 3  a n d  9 1 , 3 6 1 . 0 0  i n  1 9 7 4 .

CONCLUSIONS OF IAW

A. That,  in a simi lar case, the Appel late Divis ion of the Third Department

put the maLter very succinct ly:

"The pivotal  concern in resolving the issue of whether the
taxpayer is an employee or an independent contractor is the amount
of direct ion and control  which the company exercises over the taxpayer. t t
(Cutm"nn v. fuf fy 53 AD2d 751, 384 NYS2d 267 ar p. 268 (1976).
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Dr ima l ' s  c lose  mon i to r ing  o f  pe t i t ioner fs  ac t i v i t ies  i s  ev ident  v rhen a l t  the

Lest imony and exhibi ts are examined. He was on Drimal 's premises, reported

frequent ly and kept.  Drimal aware of his comings and goings. The memo from

Drimal to pet i t ioner concerning the lat ter 's supervisory dut ies goes into

considerable detai l  about the manner in which he should supervise his sub-

ord ina tes .  Th is  f i t s  the  tes t  a r t i cura ted  by  the  cour t  o f  Appea ls :

"The dist inct ion between an employee and an independent contractor
has been said to be the di f ference between one who undertakes to
achieve an agreed result  and to accepL the direct ions of his employer
as to the manner in which the result  shal l  be accomplished, and one
who agrees to achieve a certain result  but.  is not subject to the
orders of the employer as to the means which are used.t '  Matter of
Morton 284 NY 767, at p.  772; quoted in Liberman v. Gal lman 41 l . IY2d
nTE p .  778 (1s77)  .  

-

B. That this case is very simi lar to Greene v. Gal lman 39 AD2d 2701 333

NYS2d 787 (1972),  There are real ly only two di f ferences with the case at bar.

In Greene, supra, secretar ial  services were ei ther suppl ied or reimbursed by

the employerl however, they wete dependent upon the quantity of sales generated

the Laxpayer.  In the instant case, pet i t ioner was charged for them against an

extra commission that was 
. intended 

to cover expenses. This di f ference is not

major ,  and the  same can be  sa id  fo r  the  o ther  d i f fe rence.  fn  Greene,  supra ,

there is a specif ic contract disclaimer of an employment relat ionship. In the

case at bar,  pet i t ioner is descr ibed as "an independent ful l  t ime l i fe insurance

salesman" in the contract.  In both cases, the employer exercised substant ial

control  over pet i t ioner.  Since control  is the most important element in these

cases ,  Greene v .  Ga l lman,  supra ,  governs  th is  case.  See a lso ,  Kent  v .  S ta te

Tax Commission 55 ADzd 727, 389 NyS2d IB4 (1916)

C. That this case is dist inguishable from the

less control  was exercised by the insurance company

agent,  and in which the taxpayer was held to be an

fol lowing cases in which

or Lhe company's general

independent contractor
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subject to unincorporated business taxes: I{ inthrop v. Procaccino 56 AD2d 969,

393 NYS2d 110 (1977) ,  w ider  ac t i v i t ies  w i th  less  superv is ion l  Cohen v .  Ga l lman

48 AD2d 754 '  368 NYS2d 336 (1975)  less  superv is ion ,  espec ia l l y  s ince  pe t i t ioner

did not work out of the general  agent 's off icesl  and Si lver v.  Gal lman 51 AD2d

633,378 NYS2d 830 (1976)  Iess  cont ro l  and the  insurance company d id  no t  have

a legal r ight.  to exclusive representat. ion.

13 ,  7974,  New York  Tax  Repor ts

E.  That  fo r  purposes  o f  Ar t i c le  23  o f  the  Tax  Law,  pe t i t ioner  was an

employee of the Charles E. Drimal Agency during 1969 through 1974. His income

from Drimal and the Penn Mutual Life Insurance Company was not unincorporated

business income.

F. That pet i t ioner 's other commission income during these years was

subject to unincorporated business tax and the Audit  Divis ion is directed to

recompute the unincorporated business tax based on the fol lowing income:

D. That determinations by the State Tax

year do not control  proceedings addressed to

Melman,  S t .a te  Tax  Commiss ion  dec is ion ,  Sept .

P a r . 9 9 - 9 2 6 .

Commission concerning one taxable

other vears. Pet i t ion of Nathan

Unincorporated
Business

IncomeYear Net Income
Non-Penn Mutual

fncome

7969
r97A
r97 7
1.972
r973
r97 4

$20 ,610 .25
12  , 77  4  . 66
24 ,O70 .68
29  ,998 .40
21 ,819 .00
29  ,486 .0A

4s%
2B%
e%

26%
1B%
24%

al lowed a

FacL "22t1

$9  , 274 .59
3 ,576 .88
2 ,166 .36
7  , 799 .58
3 ,927  . 42
7  , 07  6  . 64

G .

but ions

of the

That pet iLioner should

as indicated in Finding

Tax Law.

deducLion for

in  accordance

chari table contr i -

w i t h  s e c t i o n  7 0 6 ( 1 )

be

o f
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H. That the pet i t ion of Harvey Dickler is granted to the extent indicated

in  Conc lus ion  o f  law t '8 " .  The Not ice  o f  Def ic iency  da ted  Septembet  26 ,  lg77

is modif ied in accordance with Conclusions of law "F" and "G" and such nodif ied

Notice of Def ic iency is sustained together with such addit ional interest as

may be lawful ly owing.

DATED: Albany, New York

FEB t 3 1e80

COMMISSIONER

ATE TAX COMMISSION

,<-----


