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STATE OF NEI,\I YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

L. Davis Trucking Company

Atr'FIDAVIT OF MAIIING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax T,aw

for  the  Year  1972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

4th day of Apri l ,  1980, he served t .he within not ice of Decision by cert i f ied

mai l  upon L. Davis Trucking Company, the pet. i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

L. Davis Trucking Company
17 Marshal ]  Court
Great Neck, NY 1l_021

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the pet i t ioner herein

and that Lhe address set forth on said wrappe

pet i t ioner .  / t )
, / l

/ t

Sworn to before me this 
t_

4 th  day  o f  Apr i l ,  1980.



STATE OF NEI,{ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t . ion

o f

l. Davis Trucking Company

MFIDAVIT OF MAITING
for  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax law

for the Year 7972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
4th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Frederick Doppett ,  Esq. the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mr .  Freder ick  Doppe l t ,  Esq.
103 Park  Ave.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f  the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

Sworn to before me this

4 th  day  o f  Apr i l ,  1980.

known address of the representative peLpioner - 
/

/ /
/ 1 , !
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/
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  4 ,  1980

L. Davis Trucking Company
17 Marsha l l  Cour t
Great  Neck ,  NY 11021

GenLIemen:

P lease Lake no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant Lo sect ion(s) IZZ of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany CounLy, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAx COMMISS]ON

cc :  Pet i t ioner '  s  Representa t ive
Freder ick  Doppe l t ,  Esq.
103 Park  Ave.
New York, NY 10017
Taxing Bureau' s Representat ive



STNTE OF NEW YORK

STA1E TA)( COI4MISSICN

In the t4atter of ttre petition

of

I,. DAVIS TRIJCKING CO.

for Redetermination of a Deficienqg or for
Refi:nd of Unincoryorated Business Tax r:nder
Article 23 of ttre Ta< Law for ttre year L972.

DECISICD{

Petitioner, L. Davis Trucking Co. , L7 Marshall Court, C;reat Neck, I{eur

York 11021, filed a petition for redetermination of a deficienqg or for refund

of r:nincorporated business to< r-rnder erticle 23 of ttre Tar Law for the year

L972 (r'i1e No. 18651) .

A smal1 claims hearing was held before Ha:::ff Huebsctr, Hearing Officer,

at the offices of ttre State Ta< Conmission, Tho lbrld Trade Center, Ner^r York,

Nev.r York, on Novenber 30, 1978 at 1:15 P.M. Petitioner appeared by Frederick

Doppelt, Esq. Itre Inccne Tax Bureau agpeared by Peter Crotty, Esq. (Willian

Fox, Esq., of counsel).

ISSTIES

I. V*rether petitioner properly deduc@d interest e>rpenses on its 1972

Partnership Tax Return.

II. Vlhettrer petitioner was entitled. to an allcrtrance for partner's senzices

on its 1972 Partnership Ta>< Return.

FINDINGS OF FACT

I. Petitioner, L. Davis tnrcl<ing Co., tirrely filed a Neur York Sta1g

Partnership Tax Return for L972, on whictr it deducted interest opense of

$21160.00 and took an allcnvance for parbrrerrs personal senzices in tlre anpr:nt

o f  $4 ,494 .00 .
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2. The Inccne Tax Bureau issued a Statenent of Audit Changes against

petitioner for L972 on wtrich tlre Inccne Ta< Bureau parbially disallowed a

deduction for interest expense and denied an allcxrvance for partner's personal

serarices on the gror:nds that the partrrerstrip was being o5:erated sole1y hryr a

fiduciarlz of an estate. On March 28, 1977 the Incqre Tax Bureau issued a

Notice of Deficienqg for $374.65 irr r:nincorlnrated business tac, plus $1lf.0l

in interest, for a total due of $485.66.

3. The Inccne Ta< Bureau also disallor^ied a deduction for Nsv York State

franctrise tax on a rela@d corporation which petitioner onceded to and vfLictr

is not at issue.

4. Rose Davis was a I0 percent partrer and her son Sidney Davis was a

90 percent partner in L. Davis TrucJcing Co. for years prior to ttre year at

issr:e. In 1964, Rose Davis rnade a non-interest bearing loan of $24,000.00 to

Sidney Davis r:nder a written agreenent for a period of ten years. Sidney

Davis gave the npney to his wife Anna Davis as a gift. Anna Davis loaned ttre

nrcney to L. Davis Trudcing Co. at ttre rate of 9 perrent per amun. In 1972

the partnership deducted ttre interest expense paid to Arura Davis in tlre annunt

of $2'160.00. Sidney Davis d,ied, on Febn:aqr 25, L97L and the loan was reSnid

by his estate in 1974 per ttre r,,rritten agn eement.

6. Petitj-oner clairred that fte $24,000.00 gift frcm sidney Davis to

Anna Davis was nnde for estate planning pu4)oses.

7. When Sidney Davis died, iris wife Anna Davj-s wtro was appointed

erecutrix of his estate, took onrer ttre operation of L. Davis TnrcJcing Co.

8. Rose Davis was not active in tle business affairs of ttre partner-

ship.
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corlct,uslcD{s oF I,A!{

A. That transactions betr^reen the fanri\z nE[nbers r,tere in substarrce an

attenpt to reduce or reallocate jnc.cne and as suctr do not suSport. a proper

interest deduction for ttre parbnership under section 163 of tlre Internal

Revenue Code. [SalI v. $n:ittr, 53-1 USrc, $9123; I]fSCN, 3T'CXVI2OO, Dec. L3784(m) ] .

B. That the a1lcn^rance for partners senzices c].airred on bebalf of ttre

Estate of Sidney A. Davis is not a pro1Er deduction on the partnership return

of L. Davis TrucJcing Co. for 1972 under section 708(a) of ttre Tax Lartr.

C. That ttre petition of L. Davis Tnrcking Co. is denied and ttre Notice

of Deficienqg issued tr4arch 28t 1977 is sustained, togettrer wittr suctr additional

jnterest as nny be lawfully or^dng.

DAIED: Albarry, New York

APR 4 I9BO


