
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter

Pe te r  F .  C rosby

the Pet i t iono f

o f

AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Unincorporated Business Tax

under Ar t ic le  23 of  the Tax Law

fo r  t he  Yea r  1972 .

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12 th  day  o f  December ,  1980 ,  he  se rved  the  w i th in  no t i ce  o f  Dec i s i on  by  ce r t i f i ed

mai l  upon Peter  F.  Crosby,  the pet i t ioner  in  the wi th in proceeding,  by enclos ing

a  t rue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed  as  f o l l ows :

Peter  F.  Crosby
111 L inck laen St .
Cazenovia,  NY 13035

and by deposi t ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he

Uni ted States PosLal  Serv ice wi th in the State

That  deponent  fur ther  says that  the said

and that  the address set  for th on said wrapper

pe t i L i one r .

\

Sworn to before me th is  1 '

proper ly  addressed wrapper in  a

exclus ive care and custodv of  the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the

,/

of  December,  1980



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter

Pe te r  F .  C rosby

the Pet i t iono f

o f

Atr'FIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Unincorporated Business Tax

under Ar t ic le  23 of  the Tax law

fo r  t he  Yea r  1972 .

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Edward S-  Green the representat ive of  the pet i t ioner  in  the wi th in

p roceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id

wrappe r  add ressed  as  f o l l ows :

Mr.  Edward S.  Green
1650 One L incoln Ctr .
Syracuse,  NY I32O2

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New york.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of the representat. ive of the.pet iLioner. '
\

I
Sworn to before rne this

o f  December ,  1980



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

December  12 ,  1980

Pete r  F .  C rosby
111  L inck laen  S t -
Cazenov ia ,  NY  13035

Dear  Mr .  C rosby :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
he rew i th .

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to secLion(s)  722 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom
the  da te  o f  t h i s  no t i ce .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
phone f i  (518) 4s7-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner  t  s  Representat ive
Edward S.  Green
1650  One  L inco ln  C t r .
Syracuse, NY 13202
Taxing Bureaur s  Representat ive



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

PETBR I" CROSBY

for Redetermi-nat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
under Art ic le 23 of the Tax Law for the
Y e a r  L 9 7 2 .

Whether the act iv i t ies

engaged in the pracLice of a

pora ted  bus iness  tax .

of pet i t ioner const i tuted

pro fess ion  and,  thus ,  no t

DECISION

those of an engineer

subject to the unincor-

o f

o f

Pet i t ioner ,  Peter  F .  Crosby ,  111 l inck laen St ree t ,  Cazenov ia ,  New York

13035, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the year 1972

( F i l e  N o .  1 4 8 2 0 ) .

A smal l  c laims hearing was held before Carl  P. \ , l r ight,  Hearing Off icer,

at the off ices of the State Tax Commission, 333 East ldashington Street,  Syracuse,

New York ,  on  March  18 ,  1980 a t  1 :15  P.M.  Pet i t ioner ,  Peter  F .  Crosby ,  appeared

with Edward S. Green, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio,

E s q .  ( P a u l  A .  l e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

FINDINGS OF FACT

1.  Pet i t ioner ,  Peter  F .  Crosby ,

f i led a New York State Combined Income

his occupat ion as being an engineer;

business tax return for said vear.

and h is  wi fe ,

Tax Return for

however, he did

Mur ie l  P .

1 9 7 2 ,  o n

not f i le

Crosby, t imely

which he reported

unincorporated
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2. The Income Tax Bureau contended that pet i t ioner 's act iv i t ies as an

engineer const i tuted the carrying on of an unincorporated business, and that

the income derived therefrom was subject to unincorporated business tax.

Accordingly,  on February 24, I976, the Bureau issued a Not ice of Def ic iency

for 1972 in the amount of $774.29 in unincorporated business tax, plus $309.65

i n  p e n a l t y  a n d  $ 1 6 6 . 2 6  i n  i n t e r e s t ,  f o r  a  t o t a l  d u e  o f  $ 1 , 2 5 0 . 2 0 .

3. Pet. i t ioner graduated from Stevens Inst i tute of Technology in Hoboken,

New Jersey, in 1937 with a degree in mechanical  engineering. After graduat ion

from Stevens, and whi le employed by General  Electr ic,  the pet i t ioner attended

night courses given by General  Electr ic in the f ie lds of electr ical  motor

des ign  and se lec t ion ,  indus t r ia l  con t ro ls ,  and power  t ransmiss ion  and re lay

systems. After l , {or ld War I I  in 1946, pet i t ioner supervised bui lding of sel f-

unloading ore carr iers for Gypsum Transportat ion Company. From 1948 through

1958, pet i t ioner engineered, designed and developed elevators, dumbwaiters,

machine tools,  aLx pol luLion control  equipment,  automatic chemical analyzers,

tank cleaning machines and other special  machinery.

4. In 1958 pet i t ioner became manager of engineering for Lamson Corporat ion.

Lamson Corporat ion developed pneumatic tubs, industr ial  and commercial  conveyor

systems and provided a mater ial  handl ing consult ing service to hospitals and

Iarge commercial  bui ldings. The pet. i t ioner designed, engineered and sold for

Lamson Corporat ion, high speed pol let izers for industr ial  warehouses, food

service systems for schools and other inst i tut ions, and horizontal  and vert ical

conveyors for hospitals and commercial  bui ldings. Pet i t ioner 's work resulted

in f ive patents related to the mater ials handl ing f ie ld.

5. From 1970 and during the year at issue, pet i t ioner provided engineering

services for professional f i rms and hospitals.  He speciaLized in the f ie ld of

mater ia ls  hand l ing .  He a lso  par t . i c ipa t .ed  as  par t  o f  p ro fess iona l  des ign  teams
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in planning and designing new hospital faci l i t ies as well as planning addit ions

and alterations for exist ing hospitals.

Spec i f i ca l l y ,  in  I972,  pe t i t ioner  p rov ided h is  serv ices  to  Rogers ,

But ler,  Burgun and Bradbury, an architectural  f i rm, in connect ion with the

construct ion of a new hospital  for Lutheran Medical Center in Brooklyn, Nen

York. He also provided his services to Perkins and Wil I ,  an architectural  and

engineering firm, in connection with the addition to and renovation of the

LaGuardia Hospital  in Forest Hi l1s, New York. Pet i l ioner prepared mater ials

handl ing studies, mater ials handl ing equipment feasibi l i ty studies, designed

materials handl ing systems and departments and wroLe the specif icat ions for

the mater ials handl ing equipment.  Vir tual ly al l  of  his t ime was spent working

for archi tectural  and engineering f i rms, and the work pet i t ioner performed was

of archi tectural  responsibi l i ty.  ( I f  pet i t ioner had not performed these

services, Lhe same would have been performed by other engineers andlor archi tects

with competence in the mater ial  handl ing area.)

6. Pet i t ioner test. i f ied that dur ing 7972, to the best of  his knowledge,

the only other f i rm in New York performing services simi lar to his was a large

engineering f i rm doing strucLural  engineering and mechanical  and electr ical

design with a divis ion for mater ials handl ing and transport  systems. Pet i t ioner

was both legal ly and moral ly responsible for his work and that his work did

not entai l  the rendering of service to the general  publ ic,  but to archiLectural

and engineering f i rms.

7 .  Pet i t ioner  i s  no t  a  l i censed pro fess iona l  eng ineer .  He is  a  mechan ica l

engineer who special izes in mater ials handl ing. Mater ials handl ing is a

recognized divis ion of mechanical  engineering and the American Society of

Mechanical  Engineers has a mater ials handl ing divis ion. No l icense is required

for membership in the Society.  Pet i t ioner is educat ional ly qual i f ied to be
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l icensed as professional engineer.  Upon his graduat ion from Stevens in 1937

and with four years of engineering experience, he was qual i f ied to receive a

professional engineering l icense in New Jersey without examinat ion. Pet i t ioner

has compl ied with a1l l icensing requirements of the New York State Educat ion

Department required of a l icensed professional engineer.  However,  for the

part icular work which pet i t ioner performed, I icensing was not required, useful

or necessary. Pet. i t ioner 's act iv i t ies in which he engaged in are indist inguishable

from those which would have been performed by a l icensed professional engineer.

B. Pet i t ionerts earned income was derived from personal services and no

capital  was employed. Pet i t ioner employed no assistants or cler ical  help,

maintained no off ice other than a work space in his home, did not advert ise

his services, and performed services pr imari ly for other professionals as

dist inguished from the general  publ ic.

CONCTUSIONS OF IAW

A. That pet i t ioner professes a knowledge of mechanical  engineering,

part icular ly in the mater ials handl ing f ie ld;  that this professed knowledge

was gained by a prolonged course of special ized insLruct ion, study and experiencel

that the professed knowledge has been pract ical ly appl ied to the design and

development of materials handling studies and materials management reports for

hospitals, and by the developrnent of products and systems related to the field

of mater ials handl ing. That the pet i t ioner 's knowledge is dist inguishable

from mere ski l l  because ski l l  is acquired by performing tasks repet i t ively

unt i l  a high degree of perforrnance is obtainedl whereas, pet i t ionerrs attainments

required technical  knowledge gained from study and experience, and required

exercise of discret ion, judgment and ingenuity.  Pet i t ioner appl ied this

knowledge to the affairs of others by advising and guiding them and in serving

their interest and welfare through a department of science or learning known
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as nechanical  engineering, mater ials handl ing.

B. That the act iv i t ies of pet i t ioner,  Peter F. Crosby, as mechanical

engineer in the f ie ld of mater ials handl ing for Lhe year L972, const i tuted the

pract ice of a profession exempt from the imposit ion of unincorporated business

tax in accordance with the meaning and intent of  sect ion 703(c) of the Tax Law.

C. That the pet i t ion of Peter F. Crosby is granted and the Not ice of

Def ic iency issued on February 24, L976 is cancel led.

DATED: Albany, Ner+ York

OEc r z pBA
COMMISSION


