
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter

R icha rd  B .  Co rdes

the Pet i t ion

a Def ic iency or  a Revis ion

Refund of

Tax

Tax Law

o f

o f

AT'FIDAVIT OF MAILING

for Redeterminat ion of

of a Determinat ion or a

Unincorporat.ed Business

under Art ic le 23 of the

for  the  Year  1973.

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Richard B.  Cordes,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a Lrue copy thereof  in  a securely  sealed postpaid lerapper addressed as

fo l l ows :

Richard B.  Cordes
4 Haynes Blv.
Sidney,  NY 13838

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

proper ly  addressed wrapper in  a

exclus ive care and custodv of  the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the

Sworn to

12th^day

before me th is

o f  December ,  1980 .



STATE OF NE\II YORK
STATE TAX COMMISSION

In the Mat ter

R icha rd  B .  Co rdes

of  the Pet i t ion
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a Def ic iency or  a Revis ion

Refund of

Tax

Tax Law

AFFIDAVIT OF MAILING

for  Redeterminat ion of

of  a Determinat ion or  a

Unincorporated Business

under Ar t ic le  23 of  the

fo r  t he  Yea r  1973 .

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Robert  Rothenberg the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. Robert Rothenberg
Rothenberg & Rothenberg
87  Ma in  S t .
S idney,  Ny 13838

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is

of  December ,  1980



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

December  12 ,  1980

Richa rd  B .  Co rdes
4 Haynes Blv.
Sidney,  NY 13838

D e a r  M r .  C o r d e s :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the adminj-strative leveI.
Pursuant  to sect ion(s)  IZZ of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom
the  da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in
acco rdance  w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner  I  s  Representat ive
Robert  Rothenberg
Rothenberg & Rothenberg
87  Ma in  S t .
Sidney,  NY 13838
Taxing Bureaur s  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

RICHARD B. CORNES

for  Redeterminat ion of  a Def ic iency or
for  Refund of  Unincorporated Business Tax
under Ar t ic le  23 of  the Tax Law for  the
Y e a r  1 9 7 3 .

DECISION

Pet i t i one r ,  R i cha rd  B .  Co rdes ,  4  Haynes  Bou leva rd ,  S idney ,  New York ,

f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of  unincorpor-

ated business Lax under Ar t ic le  23 of  the Tax Law for  the year  1975 (Fi le  No.

77926) .

A formal  hear ing was held before Jul ius E.  Braun,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commission,  State Of f ice Bui ld ing,  Binghamton,  New

York ,  on  May  10 ,  1979  a t  2 :45  P .M.  Pe t i L i one r  appea red  by  Robe r t  Ro thenbe rg ,

Esq.  The Audi t  Div is ion appeared by Peter  Crot ty ,  Esq.  (Paul  A.  Lefebvre,

E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  WheLher pet i - t ioner ,  in  h is  purchase and sale of  some twelve parcels

of  real  property ,  was a dealer  subject  to  unincorporated business tax or

merely  a holder  of  real  property  not  deemed engaged in an unincorporated

b u s i n e s s .

I I .  Whether  in terest  income der ived f rom mortgages is  inc ludable in

uni -ncorporated business income.

I I I .  Whether  pet i t ioner  is  ent i t led to an a l lowance for  par tner 's  serv ices

fo r  h i s  w i f e .

FINDINGS OF FACT

On December 2O, 7976,  the Audi t  Div is ion issued a Statement  of  Audi t
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Changes against  pet i t ioner ,  Richard B.  Cordes,  in  which addi t ional  unincorporated

business tax was found to be due on the grounds that  a l l  o f  pet i t ioner 's

business income should have been repor ted as one factor  on a s ingle return,

that  j -n terest  income der ived f rom mortgages is  considered subject  to  unincorpor-

ated business tax and that  where one subdiv ides real  property  and sel ls  i t  he

i s  cons ide red  to  be  a  dea le r  f o r  un inco rpo ra ted  bus iness  tax  pu rposes .  Acco rd -

i ng l y ,  a  No t i ce  o f  De f i c i ency  was  i ssued  i n  t he  amoun t  o f  $31404 .18 ,  p lus

i n t e r e s t  o f  9 6 8 4 . 7 8 ,  f o r  a  t o t a l  o f  9 4 , 0 8 8 . 9 6 .

2.  Pet i t ioner  t imely f i ted a New York State Cornbined Income Tax Return

and an Unincorporated Business Tax Return for  1973.  His schedule of  insta l lment

sa les  l i s t ed  n ine teen  p rope r t i es ,  some  o f  wh i ch  had  been  so ld  i n  p r i o r  yea rs .

3 -  Pe t i t i one r '  R i cha rd  B .  Co rdes ,  has  been  a  l i censed  rea l  es ta te  b roke r

for  the past  Lwenty- f ive years.  Dur ing the year  in  issue,  he invested the

p ro f i t s  f r om h i s  bus iness  i n  t he  pu rchase  o f  r ea l  es ta te .  A l so ,  du r i ng  t he

year in  issue he sold some twelve parcels  of  real  estate that  he acquired at

var ious t imes.  F ive sales qual i f ied for  long- term capi ta l  gain t reatment  and

seven sales for  shor t - term capi ta l  gain t . reatment .  Pet i t ioner 's  wi fe was a

l i censed  sa lespe rson ,  no t  a  b roke r .  She  was  ne i t he r  t he  p rop r i e to r  o f  no r  a

par tner  in  the brokerage f i rm.

CONCLUSIONS OF LA\^l

A .  Tha t  t he  pu rchase  and  sa le  o f  r ea l  p rope r t i es  by  pe t i t i one r ,  R i cha rd  B .

Cordes '  was so connected and integrated wi th the unincorporaLed business of

real  estat .e brokerage operated by pet i t ioner  as to be deemed a par t  thereof .

Therefore the prof i t  and income f rom the sales of  real  property  is  inc ludable

in the gross income of  the unincorporated business.  (Sect ions 703(d)  and

705 (a )  o f  t he  Tax  Law.  See  a l so  A r t .  4 ,  Ques t i on  21 ,  Un inco rpo ra ted  Bus iness

Income Tax Regulat ions under Ar t ic le  16-4 of  the Tax Lawl  and 20 NYCRR 203.12(a)

added February 1,  1974).
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B.  That  inc ludable in  the gross income of  an unincorporated business is

the col lect ion of  insta l lment  obl igat ions of  the business and the in terest

j -ncome atLr ibutable thereto,  wi thout  regard to the date when such obl igat ions

were  acqu i red .  (Sec t i on  705 (a )  o f  t he  Tax  Law.  See  a l so  20  NYCRR 205 .1 (c )

added February 1,  1974).

C .  Tha t .  pe t i t i one r t s  w i f e  was  ne i t he r  a  pa r tne r  no r  p rop r i e to r  and  i s

not  ent i t led to an exempLion nor  an a l lowance for  par tner  serv ices.  (Sect ion

7 0 8 ( a )  o f  t h e  T a x  L a w .  S e e  a l s o  2 0  N Y C R R  2 0 8 . 1 ( a ) ) .

D.  That  the pet i t ion of  Richard B.  Cordes is  denied and the Not ice of

De f i c i ency  i ssued  December  20 ,  1976  i s  sus ta ined .

DATED: Albany, New York STATE TAX COMMISSION

DEC 1 2 leao

COMMISSIONER

COMMISSIONER


