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STATE OF NEI.I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Robert  Ciavol ino

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for the Years 1969 - 1974.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Robert  Ciavol ino, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Robert  Ciavol ino
2 5 0 5  E .  6 5 t h  S t .
Brooklyn, NY LI234

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta1 Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said vJrapper

pe t i t i one r .  \ 1

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner

is the last known address

herein

of  the

Sworn to before me this

17 th  day  o f  October ,  1980.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Robert  Ciavol ino

the Pet i t ion

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for the Years 1969 - 1974.

State of New York

County of Albany

Jay Vredeaburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within noLice of Deci.s ion by cert i f ied

mail upon Angelo J. Arculeo the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

r4'rapper addressed as fol lows:

Mr. Angelo J.  Arculeo
Arculeo & D'Ambrosio
20 Vesey St .
New York, NY l-0007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet iLioner herein and that the address set forth on said wrapper is thelast

,',n'l ,.-t",

:- \'*--ra*1

o f

o f

known address of  the representat ive of  the-p.eLi t ioner ,

,/' 
\ 1'

Sworn to before me this

-17 th  day  o f  Oc tobe r ,  1980 .

L_*.-
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  17 ,  1980

Robert Ciavol ino
2505 E.  65rh  Sr .
Brooklyn, NY 1L234

Dear  Mr .  C iavo l ino :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) IZZ of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be corunenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet iLioner 's Representat ive
Angelo J.  Arculeo
Arcu leo  & D 'Anbros io
20 Vesey  St .
New York, NY 10007
Taxing Bureau' s Representat ive



STATB OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

ROBERT CIAVOI]NO

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business
Tax under Art ic le 23 of the Tax Law
for the Years 1969 throagh t974.

1 .  Pe t i t i one r ,  Robe r t  C iavo l i no ,  and  h i s  w i f e ,

State income tax res ident  reLurns for  subject  years on

h i s  i ncome as  a  band  l eade r .  Pe t i t i one r  d id  no t  f i l e

tax  re tu rns  f o r  sa id  vea rs .

Peti t ioner,  Robert  Ciavol ino, 2505 East 65th Street,  Brooklyn, New York

17234, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the vears

7 9 6 9 ,  L 9 7 0 ,  I 9 7 I ,  7 9 7 2 ,  1 9 7 3  a n d  1 9 7 4  ( F i l e  N o .  1 9 4 9 8 ) .

A smal l  c laims hearing was held before Samuel L.oy, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Apr i l  22 ,  1980 a t  9 :15  A.M.  Pet i t ioner  appeared by  Ange lo  J .  Arcu leo ,

Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  vecch io ,  Esq.  ( r rw in  Levy ,  Esq. ,

o f  c o u n s e l ) .

ISSUE

Idhether pet i t ioner was engaged in a profession, and, i f  so, whether

eighty percentum of unincorporated business gross income for the years at

i ssue was der ived  f rom persona l  serv ices  pursuant  to  sec t ion  703(c )  o f  the  Tax

Law.

FINDINGS OF FACT

DECISION

joint ly f i led New York

which pet i t ioner reported

uni-ncorporated business



- 2 -

2 .  0n  Apr i l  11 ,  7977,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

in  the  amount  o f  $6 ,128.31 ,  based on  a  Sta tenent  o f  Aud i t  Changes wh ich  he ld

pet i t ioner 's  ac t i v i t ies  as  a  book ing  agent  and band leader  sub jec t  to  un incor -

pora ted  bus iness  tax .  In  add i t ion ,  pena l t ies  in  the  amount  o f  $21646.10  were

imposed pursuant  to  sec t ion  685,  subsec t ions  (a ) ( t )  and (a ) (2 )  o f  the  Tax  Law.

3 .  Pet iL ioner  i s  a  band leader ,  who fo r  years  a t  i ssue,  der ived  a  s ign i f i -

cant port ion of his gross income from performing at social  funct ions. In

addit ion, pet i t ioner 's gross income also included remunerat ion from other band

Ieaders in considerat ion for informing them of pending social  funct ions which

he was unable to accept because of pr ior commitments. The band leaders who

pet i t ioner informed of avai lable bookings, performed under their  or4rn names.

4. Pet i t ioner fai led to submit evidence as to what port ion of his gross

rece ip ts ,  fo r  years  a t  i ssue,  represented  income f rom persona l  serv ices  ac tua l l y

rendered by him as a band leader,  and what port ion of his gross receipts

represented remunerat ion received by him from other band leaders.

5. Pet i t ioner did not contest penalt ies imposed pursuant to sect ion 685,

subsec t ions  (a )  ( t )  and (a )  (2 )  o f  the  Tax  Law.

CONCIUSIONS OF tAl,rl

A .  That  pe t i t ioner 's ,  Rober t  C iavo l ino ,  occupat ion  as  a  band leader  i s  a

pro fess ion  (Mat te r  o f  Voorhees  v .  Bates ,  308 N.Y.  184) .  However ,  pe t i t ioner

fai led to establ ish that more than eighty percentum of his gross receipts,  for

subject years, was derived from personal services actual ly rendered by him as

a band leader  pursuant  to  sec t ion  703(c )  o f  the  Tax  Law.  There fore ,  pe t i t ioner

is subject to unincorporated business tax where he fai ls to maintain adequate

records to establ ish what percentage of his gross receipts are attr ibutable to

personal services actual ly rendered by him and what percentage of his gross

rece ip ts  were  der ived  f rom h is  non-pro fess iona l  ac t i v i t ies .
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B. That pet i t ioner has fai led to meet the requisi te element necessary

for exclusion of a professional,  v iz,  that more than eighty percentum of the

unincorporated business gross income for subject years was derived from personal

services actual ly rendered by him in accordance with the meaning and intent of

sec t ion  703(c )  o f  the  Tax  Law.

C. ThaL the pet i t ion of Robert  Ciavol ino is denied and the Not ice

Def ic iency  da ted  Apr i l  11 ,  7977,  together  w i th  such pena l ty  and in te res t

may be legal ly owing.

DATED: Albany, New York

OCT 1 Z tg8o
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COMMISSION

COMMISSIONER


