
STATB OF NEI,' YORK
STATE TAX COMMISSION

In the Matter

Carl ino Market

the Pet i t ion

a  Def ic iency  or  a  Rev is ion

Refund of

Tax

Tax Law

o f

o f

AT'FIDAVIT OF MAILING

for Redeterminat ion of

of a Determinat ion or a

Unincorporated Business

under Art ic le 23 of the

for  the  Year  1974.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat. ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Carl ino Market,  the pet i t ioner in the within proceeding, by enclosing a

t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Carl- ino Market

Brant  Lake,  NY 12815
and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States PostaI Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is  the  pe t i t ioner  here in

is the last known address of the



STATE OF NEI,/ YORK
STATE TAX COMM]SSION

In the llaLber of the Petition

o f

Carl ino Market

AFFIDAVIT OF MAIIING

for Redeterminat ion of

of a Determinat ion or a

Un incorpora ted  Bus iness

under Art ic le 23 of the

for the Year 7974.

a Def ic iency or a Revision

Refund of

Tax

Tax Law

State of Ner.* York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd  day  o f  May,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Jon W. Potter,  PC Lhe representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr.  Jon W. Pot ter ,  PC
Tel l ing & Pot ter ,  PC
209 Montcalm St .
T iconderogd,  NY 12883

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that the address set forth on said wrapper is the last

the  pe t i t ioner . ,/ /a



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

IIay 23, 1980

Carl ino Market
Brant lake, NY 12815

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ievel.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in courL to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme CourL of the State of New York, Albany County, within 4 months frorn
the date of this not ice.

Inquir ies concerning
accordance with this

the computation of tax
decis ion may be addressed

NYS Dept .  Taxat ion and
Deputy Commiss ioner  and
Afbany,  New York 12227
Phone # (518) 457-6240

due or refund al lowed in
t .o :

F inance
Counse l

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Jon I{ .  PoLter,  PC
Tel l ing  & Pot te r ,  PC
209 Montca lm St .
T iconderoga,  W 12883
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMM]SSION

In the Matter of the Pet i t ion

o f

CARIINO MARKET

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business
Tax under Art ic le 23 of the Tax Law for
the  Year  7974.

In the Matter of the Pet i t ion

o f

GEORGE CARI,INO AND MARGARET CARIINO

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the year
1 9 7 4 .

In the Matter of the Pet i t ion

o f

ROBERT CARLINO and MARY CARLINO

for Redeterminat. ion of a Def ic iency or
for Refund of Personal . Income Tax under
Art ic le 22 of the Tax Law for the Year
r97 4.

DECISION

DECISION

DECISION

Peti t ioners, Carl ino Market,  George Carl ino and Margaret Carl ino and

Rober t  Car l ino  and Mary  Car l ino ,  a l l  loca ted  in  Brant  lake ,  New York  12815,

f i led pet i t ions for redeterminat ion of def ic iencies or for refund of personal

incone and unincorporated business taxes under Art ic les 22 and 23 of the Tax

Law fo r  the  year  1974 (F i le  Nos.  20558 ,  2A559,  and 20560) .

0n July 24, 1979, pet i t ioners advised the State Tax Commission, in wri t ing,

that they desired to waive a smal l  c laims hearing and to submit the case to
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the State Tax Commission, based on the ent ire record contained in the f i le.

ISSUE

I{heLher  add i t iona l  sa les  tax  pa id  by  Car l inors  Marke t ,  as  the  resu l t  o f  a

sa les  tax  aud i t ,  i s  a  p roper  par tnersh ip  deduct ion .

FINDINGS OF FACT

1.  Pet i t ioner ,  Car l ino  Marke t ,  a  re ta i l  g rocery  s to re ,  t ime ly  f i led  a

New York State Partnership Return for 1974. 0n said return, pet i t ioner claimed

a deduct ion  fo r  a  sa les  tax  assessment ,  pa id  as  the  resu l t  o f  a  sa les  tax

aud i t  fo r  the  per iods  end ing  August  31 ,  1971 th rough May 31 ,  1974.  The amount

c l a i m e d  w a s  $ 1 5 r 1 6 5 . 0 0 ,  w h i c h  c o n s i s t e d  o f  a d d i t i o n a l  s a l e s  t a x  o f  $ 1 2 , 7 5 0 . 0 0

and inLeres t  o f  $2 ,415.00 .  Schedu le  U-D was prepared,  bu t  no  un incorpora ted

business tax was due since the exemption was greater than the net income

reported. Pet. i t ioners, George and Margaret Carl ino and Robert  and Mary Carl ino,

t imely f i led New York State income tax resident returns for 1974 wherein

George Carl- ino and Robert  Carl ino each reported their  distr ibut ive shares from

the partnership, Carl ino Market,  in which they shared prof i t .s and losses

equal ly.

2 .  On March  30 ,  1977,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes to Carl ino Market wherein the deduct ion claimed for sales tax of

$12,750.00  was d isa l lowed as  an  " improper  deduc t ion" .  Add i t iona l l y ,  bus iness

income was increased by  $9 ,174.00 ,  as  the  resu l t  o f  a  cash f low ana lys is  and

bus iness  expenses  were  reduced by  $224.00 .  Accord ing ly ,  a  Not ice  o f  Def ic iency

was issued aga ins t  pe t i t ioner ,  Car l ino  Marke t ,  on  September  26r  1 .977,  asser t ing

un incorpora ted  bus iness  tax  o f  $827.00 ,  p lus  in te res t  o f  $172.77 ,  fo r  a  to ta l

d u e  o f  $ 9 9 9 . 1 7 .

On March  30 ,  1977,  s ta tements  o f  aud i t  changes were  issued to  pe t i t ioners ,

George and Margaret Carl ino and Robert  and Mary Carl ino, wherein their  reported
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New York incomes were i .ncreased by 50 percent of the total  partnership adjustment.

Accord ing ly ,  no t ices  o f  de f ic iency  were  issued aga ins t  each on  September  26 ,

1 9 7 7 .

3 .  The issue,  w i th  respec t  to  the  cash f low ana lys is  ad jus tment ,  was

resolved aL a pre-hearing conference wherein al l  part ies to the conference

agreed to  reduce sa id  ad jus tment  f rom $9 , I74 .00  to  $3 ,576.00  based on  subs tan-

t ia t ion  presented .  The ad jus tment  fo r  persona l  expenses  d isa l lowed,  in  the

amount  o f  $224.A0,  was prev ious ly  conceded by  pe t i t ioners .  The remain ing

unreso lved issue is  the  deduct ib i l i t y  o f  the  sa les  taxes  pa id  as  the  resu l t  o f

a  sa les  tax  aud i t  assessment .

4 .  Pet i t ioners  contended tha t  the  add i t iona l  sa les  tax  assessed was no t

col lected due to t .heir  fai lure to properly interpret the law as to the taxabi l i ty

of i tems which they sold in the grocery store. The sales tax assessment was

based on  the  app l ica t ion  o f  a  taxab le  purchase percentage to  the  sa les  repor ted .

Pet i t ioners contended that the assessed sales taxes paid const i tuted a deduct ible,

ordinary and necessary business expense since the assessment was paid from the

partnership's funds and i t  was impossible to ident i fy and recover the tax from

spec i f i c  cus tomers .

5. The Audit  Divis ion determined that the sales taxes at issue were not

inc luded in  the  gross  rece ip ts  o f  the  bus iness .

6. The Audit .  Divis ion maintained that the sales tax assessment was based

on sales tax col lected by pet i t ioner but not remit ted to the State. The

record  does  no t  ind ica te  whether  o r  no t  the  sa les  taxes  a t  i ssue were  ac tua l l v

co l lec ted  by  pe t i t ioner ,  Car l ino  Marke t .

CONCIUSIONS OF TAW

A.  That

proof required

pet i t ioner ,  Car l ino  Marke t ,

under  sec t ion  689 (e )  o f  the

has not sustained i ts burden of

Tax Law to show that the addit ional



sa les  taxes  assessed and pa id  were  no t

quent ly ,  the  sa les  taxes  a t  i ssue are

whether said Laxes would be deduct ible

i s ,  a t  t h i s  t i m e ,  m o o t .
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co l lec ted  f rom i ts  cus tomers .  Conse-

not deduct ible.  The quest ion as to

i f ,  in  fac t ,  Lhey  were  no t  co l lec ted ,

B. That the pet i t ions of Carl ino Market,  George Carl ino and Margaret

Carl ino, and Robert  Carl ino and Mary Carl ino are granted to the extent of the

adjustment regarding the cash f low analysis agreed on during a pre-hearing

conference pursuant to Finding of Fact r t3" supra. That the Audit  Divis ion is

hereby direct.ed to modify accordingly Lhe not ices of def ic iency issued September 26,

1977;  and tha t ,  excepL as  so  gran ted ,  the  pe t i t ions  are  in  a l l  o ther  respec ts

den ied .

DATED: Albany, New York STATE TAX COMM]SS]ON

MAY 23 1980

COMMISSIONER


