
STATE OF NEW YORK
STATE TAX COUI{ISSION

In the Matter of the Petition

o f

Nicholas Botta

AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax law

for the Years 1969 - L973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of March, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Nicholas Botta, the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Nicholas Botta
4191-E Tremont Ave.
Bronx, lfy L0465

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Setvice within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t i -oner.

Sworn to before me this

14th day of March, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TN( COI'UISSION

In the Matter of the petition

o f

Nicholas Botta

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax law

for the Years 1969 - 1973.

AIT'IDAVIT OF I{AILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of March, 1980, he served the within not ice of Decision by cert i f ied

mail upon Louis Gallo the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr .  Lou is  Ga l lo
22L3 Westchester Ave.
Bronx, NY LA462

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postar service within the state of New york.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of pe t i t ioner .

Sworn to before ne this

14th day of March, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALB.ANY, NEW YORK 12227

March 14, 1980

Nicholas Botta
4191-E Tremont Ave.
Bronx, NY 10465

Dear  Mr .  Bot ta :

Please take notice of the Decision of the State Tax Cornnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) IZZ of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and nust be commenced in the
Suprerne Court of the State of New York, A1bany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMTSSION

Peti t ioner '  s Representat ive
louis Gal lo
2213 Westchester Ave.
Bronx, NY 10462
Taxing Bureau' s Representative



STAf,E OF NEW YORK

STAIE TA)( COI,IMISSIOI{

In the Matter of tlre Petition

of

NICIDI,AS BOITIA

for Redetertnination of a Deficiency or
for Refund of lJninoorSnrated Business Ta<
urder Article 23 of the Ta< Law for ttre
Years L969, L970, L97L, 1972 ard f973.

DECISION

Petitioner Nicholas Botta, 4191 E. Ttsnont Avenue, Brorx, New York 10465,

filed a petition for redetermination of a deficiencl' or for refi.urd of rrn:incortrnrated

business tax under Article 23 of ttre Ta< I-anr,r for tlre years 1969 through 1973 (F'ile

Nos.  13878,  13879) .

A srnall claims hearirq was held before William Valcarcel, Hearing Officer, at

the offices of ttre State Tax Cqrunission, TVso lrilorld TYade Center, Neur York, Netr,r York,

on March 19, 1979 at 10:45 A.M. Petitioner appeared by l[ichael Sibilio, Esq. lltre

Inccme Tax Bureau appeared by Peter Crotty, Esq., (Alizia Sctnriadron, Esq., of

counsel).

Whether incone derived fron petitioner's activities as a salesnan was sr-rbject

!o unilcorgnrated business tax.

FINDINGS OF FASI

1. Petitioner Nicholas Botta, ard Rose Botta, his wife, tinely filed joint

New York State inone tax resident returns for 1969 through 1973. petitioners

reSrcrted net cqnnission inoore, after e>+)enses, of $12,820.00, 9L2,298.00, $201506.00,

$25'936.00' and $251490.00, respectively. Petitioner did not file turincorSnrated

business ta:< returns for the years at issr:e.
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2. On Jr.rne 24, L974, the Incone Ta:r Bureau issued a litrtice of Deficiencv,

along with an e>rplanatory statenent of audit changes, on vrtrich petitionersr net

crcrnn-ission inocnre for ttre years L969, 1970 ard 1971 was held subject to wrinoorpo-

rated busjness tax. On Febnraqz 24, 1975, ttre Incqne Ta< Bureau issued arpthen

li&rtice of Deficienc.lz, also wittr an explanatory statenerut of atrlit ctranges, on vfiich

petitionersr net conmission inccne for l-:972 and 1973 was held sr-rbject to turin-

corporated business ta<. Ttre aforsnentioned deficiencies asserEed ttre follonring

arnmts to be due:

EAR I}IIEREST TO"IAL

L969
1970
I97I
r972
L973

$289 .08
266.rr
627 .26
876.48
851 .95

$  72 .6e
50 .95
82.47

L22 .46
55 .13

$36L.77
317.06
709.73
998.94
907.08

3. Petitioner Nicholas Botta is a csnnission salesnan of chrrch goods ard

religious articles. Drring ttre year L969, petitioner represented, ard receiv€d

ccnunissions frorn William J. Hirten Cofipany, Inc. ("Hirten"), @tholic ltarrufacturing

Carpany, Inc. ard Catlredral Art lvletal @rparry, Inc. ("Cathedral"). Catholic

l0anufactr.rring Conpany, Inc. \^ras a wholIy q^rned subsidiarT of Hirten ard was sub-

sequently absorbed by Hirten.

4. While representing Cathedral in 1969, petitioner also represented Hirt€n,

without Cattredralrs knowledge or approval. Both firms did not permit its salesren

to represent others, regardless of tlre product so1d, whetlrer rnrcorpetitive or

unrelated.

5. Drring L970, Cathedral discovered ttnt petitioner was also selling for

Hirten, ard requested tttat petitioner eittrer cease representing Hirten, or resignr.

Petitioner chose to resign because of what he considered encessive 5nperuork ard

supervision inposed by Cathedral. Sr:lcsequerrt to his resignation in 1970, petitionen

only represented Hirten for fear of jeoSnrdizing his trnsition wittr ttre firrn.
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6. Petitioner was restrided. to a particular tenitory and to specific

accounts bY bottt Hirten and by Cathedral for the years at issr:e. Both HirEen and

Cathedral instructed the petitioner tften to servioe an account, and afso frequent\/

changed petitionersr ac@unts wittrout his prior apprcval. In addition, petitioner

was required to senrioe "house ac@unts" for wtrictr he 4id not earn a ccrnnission.

7. Petitioner was required to sutrnit r,rritten reporbs of his selling activities

by botlt firms and to frequently call tlre firns' offie for nessages and additional

instnrctions.

B. Payroll ta:<es were not withheld fron petitioner's @nmission incqre.

Petitioner filed a federal sctredule rrctr as a sole proprietor, and paid self-enplolznent

ta)<es.

9. Petitioner was prcnrtded by both firms raith sanples, catalogrues and prioe

lists.

10. Petitioner was often required by both finrs to picJ< tp nerctrandise, make

deliveries to custsrers, or nrake collections for grmds previously &tirrered.

COI(3IJUSTCbIS OF I,AT{

A. That petitioner Niclrolas Botta's activities was subject to sufficient

direction anrjt crcntrol by Cathedral Arb l\btal Corparry, Inc. during 1969 ard L97O,

and by Willian,J. Hirten Conparry, Inc. dr.rring the lzears 1969, L970, L97L, L972 ard

1973, as to cause hjm to be deened an enplqgee as defined jrr 20 NYCRR 203.10(b).

B. That petitimer's inocne was derived fmn activities as an enployee and,

ttrerefore is orenpt frcm unincortrnrated business ta:( urder section 703 (b) of ttre

Tart lranr.
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C. That the petitior of Nictrolas Botta is grranted ard the notices of

deficienqg issued Jwte 24, L974t and Febnraqr 24, L975 are cancelled.

DFfIED: Albany, Nemr York

MAR 1 4 1980


