
STATE Or NE'W yOnr
STATE TAX COMMISSION

In the Matter of the Petition

o f

Bioren and Co.

for Redetermination of a Deficiency or a Revision

of a Determination or a Refuad of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Year FYE 17/30166.

AIFIDAVIT OF IIAII,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

3rd day of 0ctober,  1980, he served the within not ice of Decisioa by cert i f ied

mai l  upon Bioren and Co.,  the pet i t ioner in the within proceediag, bV enclosing

a true copy thereof in a securely sealed postpaid rdrapper addressed as follows:

Bioren and Co.
120 Broadway
New York, l lY 10005

and by depositing sane enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before ne this

3rd day of October,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the petitioner herein

is the last known address of the

I



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Bioren and Co.

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax traw

for the Year FYE 11/30/65.

AFFIDAVIT OF UAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says Lhat he is an employee

of the Departnent of Taxation and Finance, over 18 years of age, and that on the

3rd day of 0ctober,  L980, he served the within not ice of Decision by cert i f ied

nail upon Frederic Lindeberg the representative of the petitioner in the within

proceedingr by enclosing a true copy thereof in a securely sealed postpaid

Idrapper addressed as fol lows:

Mr. Frederic Lindeberg
Peat, Marwick, Mitchell & Co.
1500 Wa1nut St.
Phi ladelphia,  PA 19L02

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn to before me this

3rd day of 0ctober,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 3, 1980

Bioren and Co.
120 Broadway
New York, NY 10005

Gentlemen:

Please take not ice of the Decision
herewith.

of the State Tax Connission enclosed

You have now exhausted your right of revies at the adninistrative level.
Pursuant to section(s) tZZ of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Connission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be cornmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York '12227

Phone # (518) 457-6240

Very truly yours,

STATE TN( COI{I{ISSION

Petitioner' s Representative
Frederic Lindeberg
Peat,  Marwick, Mitchel l  & Co.
1500 Walnut St.
Phi ladelphia, PA 19102
Taxing Bureau' s Representative



gTNIg OF I{E?g YORK

STAM TA)( MD${ISSIoDI

In ttte l{atter of the Petition :

o f :

BIORn\f &@. : ffiISIOI\t

for Rdeterrntnatisr of a Deficlency or :
for Refirnd of tlrinertrnrated ersin€ss
Tax urder Article 23 of the Tax L,aw for :
$F fi"scal Vear frrding llrvenber 30, 1966.

Petitlqrer, Biosr & @. t LzA Broaftrray, Nerw York City, likry York 10005t

fiJed a petJ,tJon for redeteurLixation of a rreficierrcy or for refud of rmln-

orgnrated txr.giress tar( und€r Article 23 of the Tax I n f,or the flscal par

erding lscveniben 30, 1966 (rib ltc. 0195I).

A forrnaL treartng was held before Nlgel G. w"lght, Ibar:lng Offfe, at

tte offles of the State Tax fumission, 80 Centrs Street, New Yorkr i\i$r York,

on ApriL ZL, 1972 at 10:15 A.M. Petltloner apeearea bry ffrderic Idrdeberg of

Peatr llalrdLck, !{itcfell & 6., CPAs. ltre Insre !ar< Rrreau appeared tl/ Sarrl

IfecikeJrmn, Esq. (Ftancis X. Botrlan, Esq., of oursel) .

ISSIJES

I. !{het}er petitJoner, a parlf,Enshlp, hrEls subJect, b uninmrporated

business tru< on tlre gaJn derived fisn the gale of a stock e*cnarrye rurber*fp

ormed by one of ltg nerber parbrers an1 used in tlrc partners,hirp hsirnss.

II. I&retter tle Inocrre Tar< Brreau profrly determlned ttn anount of galn

derivd frcrn the sale of tJe stock eff*rarqe nenibership.
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ryngpb cr rlcr
1. ft npril L3, 1967, peLitlorer, Bloror & 6., flled a lHt York $tate

partnershlp return for the fiscaL year endilq llcvenber 30, 1956 on r*rlctr peti-

tiorer reported irre dert\red fisr its seckbrckera,ge activltles carrLed qr

both rslthin arrt wttjput lhry Y<rrk State.

2. On Marrch 3A, 797At tte Irre Tax &reau issrd a rptLe of mficlarcy

agalnst petitJoner on the gnpund that gain @ir/ed fim tle sate of a liHv York

SFc:l< E{cftange seat r*aa subJect to uctnmrpora,ted frrsirnss tar. 6fur Uto soat

repreaented an asset us€d in a trade or brglness.

3. petJtiorerr a n€nber fi:ca of the lbr York Stock tlrctarrye ("Ectrar€e"),

had its prirripat offioe fn fhil.ael5*ria, Fennsltvania arrl a barEh offie ln

lle*r York CiW.

4. 'Jolur C. I(orn, a resid€rrt of Ne*r .Terqr, rns a&dtted as a gencal

partrer of Blosr & 6. orr January 1, 1964. IIia capital qrtrihrtlon rns

$20,000.00, plus tlre use of his stocls ence}targe eeat rrrder the onditlsrs eet

forth in UE rtrles of tlre E<charqe. e used hls eeat for a period. of t*p

ltsarg begfuulfury ln L964, drJrirry *llctr ttrc he transacted brsirnss for gioren & 6.

as a nfloor brpket'' on tte S<ctrarqe. Petttlm srtended tlat the srtrlhrtlon

of !&. Ibrnts seat, yfias equi\ral€nt to arl1l hkenage partner ontrtlrrtJng eeorittes

to a flmt b be ud as oollater:al for bonrarrJng Frrposelr, arrl thereforre,

based on tlre deci^slon in Strealrsq! HaGmi{ c e. ard Wington g. StaFq fax

6nniss+on, t5 ISY 2d 608, afftg. 19 AD 2A 245. tle gatn mlrld rnt be subjes€

to wdnsrporated lxrsi$ess ta:..

5. lfdle it was aseerted Urat begixning Jarnrnry 1,, 1965, !F. I(orn dld

not use lris seat for flrm txrsiness, ro eyLdence to ttrat effect, was jxtrcdlroed,.

Shere tdaa sc$E irriicatjsr irr the reorrl ttrat [f. Ibrn eased being a gen€raf

partner on $eptedrer 1, 1966 and beerc a Umited partn€r as of that date.

lb$ev€tr, tfrcre Is insufficient evddene b sr4ryort a firdfuq to tJrat effect.
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1, 196;, tlre stoclc elaliange seErt held in the

rsre of ltr. Ibrn was sold arxi tt€ proeeds of said seat !'Ere reoelved blr hln.

fhe firnr did rp,b, report saJrl prcoeeds on the rbderal partnership retrrn or on

the ltbr York parbrerstrlp r€fs6.

7. On Jantrary L, 1964, the nrarket rra}e of tlre seat in lsgue was

$1971500.00r ard on Deesdber 3L, 1965 tte market vahre rqas $2171500.00.

8, the gain orr the sale of tte seat as stated in tte lbeie of Deftcteray

was $1841355.00. Srie was assurEd to be tle irprease in rra1rre of tJre seat

fron ttp date on vtfdc*l [8. I(orn Frrctnsed the seat b the date of its sale on

SepUenlber L, L966.

achqcxgsrg|ts ar rAls

A. ttat, tte stock ercctrange seat cirnd by lrtr. Korn vas uscd in tlte tnrsl-

neas of tl:e partnerstrip anl, ttnnefore, t}le gain f:an such sale cpnetltrrtes

unlffirpolated br.rslness gmss fuiffire of Bloren t 6. Luder sectlon 705 (a) of

the Ta>r I"€r^, ard is subJect b tar( urider sectton 701 of the larc Lavr.

B. Itrat this case is dfutirryuishabl€ fron Shgrrsor Hailnill e @. gnd

winst€q v. SEte*par @$d"ssion Firdfng of Fact ilb. "4", glnEg)r elrs tIE

seat was used by Bioren & Oo. to traneact, tts txrsinessr srhereas the sectlcttlea

ontrilxrEerl ty pannere of Shearrcn }Iannj-ll & 6. and Wlnsbn rrere nevs used

by said ffum,

C. that the Inqre Tru< &rneau fatled to determire a basis fG the

estireted gain on the sale of tte stock el<cttarqe seat aa sfrov{n on the lbtle

of Deflciency. l[reneforre, t]F deficierqg is$red for the fiscaf year endfury

Ibrrcnrloer 30' 1966 le rroid sfuroe the sole prrpose was to exterul the statlrbqf

period of, limitatiqr. (MatFer of Qgcgrr J. Brot^n v. State.Tax 6fidsslqlr,,

$prare &tJrt, Onordaga 6*ty, 1950, CII lblv York State Iax neporter Fara 98-153

aff rd. ngn, 279 A.D.837 (1952).
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D. That tbe petltJon of Bloren & Oo. ls granted ant the tikrtie of

Deflcierq; issued qr llarctr 30, 1920 Ls carrcelled.

DIIID: Albarqr, lew York sgflts m,x @!8{IssIcE{

ocT 0 3, 1980


