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STATE 0F NEI{r YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Robert  Bien

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for the Years 1965 - 1973.

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th day of July,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Robert  Bien, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Robert  Bien
5 2 1  M a y  L a .
East Meadow, NY 11554

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

18 th  day  o f  Ju ly ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEI,I YORK
STATE TAX COMMISSION

In the HaLter of the petition

o f

Robert  Bien

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for  the  Years  1965 -  1973.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says tbat he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

18th day of July,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Alvin I .  Goidel and Bruce S. lef fer the representat ive of the

pet i t ioner in the within proceeding, by enclosing a true copy thereof in a

securely sealed postpaid wrapper addressed as fol lows:

Sirs Alvin I. Goidel and Bruce S. Leffer
Goidel ,  Goidel  & Hel fenstein,  p.C.
127 John St.
New York, NY 10039

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner

Sworn to before me this

l8 th  day  o f  Ju Iy ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  18,  1980

Robert Bien
521 May La .
East Meadow, NY 11554

Dear  Mr .  B ien :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 af the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518)  457-6240

Very truly yours,

STATE TN( COMMISSION

Petit ioner' s Representative
Alvin I.  Goidel and Bruce S. Leffer
Goidel ,  Goidel  & Hel fenste in,  P.C.
127 John St.
New York, NY 10038
Taxing Bureaut s Representative



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o f

ROBERT BIEN

for Redetermination of Deficiencies or
for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law
for the Years 1965 through 1973.

1 .  Pe t i t i one r ,

resident returns for

Robert.  Bien, t imely f i led New York

the years 1965 through 1973, l ist ing

DECISION

Pet i t ioner ,  Rober t  B ien,  521 May Lane,  Bast  Meadow, New York 11554,  f i led

a petit ion for redetermination of a deficiency or for refund of unincorporated

business taxes under Art icle 23 of the Tax Law for the years 7965, 1966 and

1967 (Fi le t lo. 14349) and a separate petit ion for redetermination of a deficiency

or for refund of unincorporated business taxes under Art icle 23 of the Tax Law

for  the years 1968 through 1973 (F i le  No.  1434S).

A consolidated formal hearing was held before Frank A. Romano, Hearing

Officer, at the off ices of the State Tax Corunission, Two t{orld Trade Center,

New York,  New York,  on June 20,  1978 at  1 :25 P.M.  Pet i t ioner  appeared by

Alv in  I .  Goidel ,  Esq.  (Bruce S.  Lef f ler ,  Esq. ,  o f  counsel ) .  The Audi t  Div is ion

appeared by Peter  Crot ty ,  Esq.  (Wi l l iam Fox,  Esq.  ,  o f  counset) .

ISSUE

Whether the business act iv i t ies of pet i t ioner,  Robert  Bien, as a manufac-

turer 's representat ive or salesman for the years 1965 through 1973, const i tuted

the carrying on of an unincorporated business, thereby subject ing pet i t ioner

to the unincorporated business tax of this State.

FINDINGS OF FACT

State income tax

h is  address  as  521
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May Lane, East Meadow, New York. Pet i t ioner did not f i le unincorporated

business tax returns for those years.

2. On YIay 24, 1971.' the Income Tax Bureau issued a Statement of Audit

Changes and a Not ice of Def ic iency against pet i t ioner imposing addit ional

income tax for the years 7965, 7966 and 7967 of $2,324.50, plus interest of

$56L.27 ,  mak ing  a  to ta l  o f  $2 ,885.77 ,  on  the  ground tha t  income rece ived in

said years as an independent sales agent or manufacturer 's representat ive was

subject to unincorporated business tax.

3. 0n 0ctober 28, 1974, the Income Tax Bureau issued a Statement of

Audit  Changes and a Not ice of Def ic iency against pet i t ioner i rnposing addit ional

income tax for the years 1968 through 1973 of $5,980.44, plus interest of

$1 '239.58 '  mak ing  a  to ta l  o f  $71220.02 ,  on  the  ground tha t  income rece ived in

that year as an independent sales agent or manufacturerrs representat ive was

subject to unincorporated business tax.

4. Pet i t ioner t imely f i led pet i t ions for redeterminat ion of the def ic iency

or for refund of unincorporated business taxes, with respect to each of the

aforesaid not ices of def ic iency, chal lenging the const i tut ional i ty of  the

appl icat ion of the Tax law and claiming an exemption as a sales representat ive

under sect ion 703(f)  of  the Tax Law.

5. For 7965 and 1967 through 1969, pet i t ioner l isted his occupat ion on

his New York State income tax returns as manufacturer 's representat ive.

Thereaf te r ,  fo r  7970 th rough 1973,  pe t i t ioner rs  occupat ion  was l i s ted  as

I tou ts ide  sa lesmant t  o r ,  mere ly  ' rsa lesmanr t .  In  any  event ,  pe t i t ioner ts  New York

State income tax returns disclosed substant ial  "business incomet '  f rom his

performance of services in such occupat ions but no wage and tax statements

were offered with respect to the pr incipals from whom pet i t ioner received

payment for such services.
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6. During the years in quest ion, pet i t ioner perfonned services as a

sales representat ive without a wri t ten contract for lewit tes Furni ture Enterpr ises,

Inc. (hereinafter I 'Lewit tes"),  Crawford Furni ture, Inc. (hereinafter r fCrawfordtt)

and, to a much lesser degree, Fraziex & Son, Inc. Pet i t ioner did not perfonn

services direct ly for Crawford, but,  rather,  was a subagent or subcontractor

to one Harold Strasser,  who had the Crawford account and who engaged and paid

said pet i t ioner and one other as sales representat ives to cover his (Strasser 's)

assigned terr i tory.

7. Pet i t ioner earned approximately 90 percent of his total  income from

Lewit tes, and the balance, substant ial ly by reason of the services he perfonned,

on  beha l f  o f  S t rasser  fo r  Crawford .

8. hlhi le pet i t ioner rvas subject to some degree of control  and direct ion

in the performance of his dut ies as a sales representat ive for Lewit tes (pr imari ly

with respect to cost controls,  internal procedures of the company, attendance

at market shows three or four t imes annual ly,  at tendance in the conpanyts

showroom every Friday, and the territory and accounts which he could or could

not service, for credit  or other reasons),  the preponderance of credible

evidence establ ishes that pet i t ioner was not subject to the control  and direct ion

of any principal in the manner in which he approached customers and persuaded

them to make purchases; pet i t ioner was not.  subject to the wi l l  and control  of

any superior to whom he reported with respect to the means and methods of

obtaining a part icular result l  pet i t ioner arranged his own travel i t inerary

and appointments; pet i t ioner set his own dai ly work schedule; pet i t ioner could

represent other pr incipals so long as their  l ines did not conf l ict  with that

of any pr incipal l  there was no divis ion of t ime and effort  between the pr incipals;

pet i t ioner bore the cost and expense of his dut ies as a sales representat ive,

including, a home off ice, telephone, part- t ime secretary, f i le clerk,  stat ionery
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and the l ike, al l  wi thout reimbursement from any pr incipal;  pet i t ioner deducted

al l  such expenses on his Federal  income tax return as business expenses;

pet i t ioner was paid on a straight commission basis by al l  of  his pr incipals;

pet i t ioner 's business card bears only his name, not that of  any pr incipal,  and

his home and business address as shown thereon is one and the same; pet i t ioner

maintains no off ice, desk space or telephone at the place of business of any

principal;  pet i t ioner is not provided with vacat ion, worlsnen's compensat ion,

unemployment insurance, ret i rement,  health or hospital izat ion benef i ts by any

of his pr incipals;  pet i t ioner did not have withholding or social  securi ty

taxes deducted from his income by any pr incipal.

CONCTUSIONS OF tAW

A. That the const i tut ional i ty of  the laws of the State of New York is

presumed at the administrative level and the New York State Tax Commission

does not have jur isdict ion to declare such laws unconst i tut ional.  Accordingly,

the unincorporated business tax, general ly,  and the appl icat ion of sect ion 703

of the Tax law, part icular ly,  is const i tut ional to the extent that income tax

I iabi l i ty is sought to be imposed on pet i t ioner.

B. That,  pursuant to sect ion 701(a) of the Tax Law, the State of New

York imposes a tax on the income of every unincorporated business whol ly or

part ial ly carr ied on within the State.

C. That,  pursuant to sect ion 703(a) of the Tax law, an unincorporated

business is def ined as any trade, business or occupat ion engaged in by an

individual or unincorporated ent i ty.

D. That,  pursuant to sect ion 703(b) of the Tax law, the: "perfornance

of  serv ices  by  an  ind iv idua l  as  an  employee. . .o f  a  corpora t ion . . .sha l l  no t  be

deemed an unincorporated business, unless such services const i tute part  of  a

business regular ly carr ied on by such individual".
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E. That,  pursuant to 20 NYCRR 203.10(b),  the employer-employee relat ionship

exists where the principal has the right to control and direct the individual

performing services, not only as to the end result  to be accomplished, but

also as to the means and detai ls to be employed. See also, Matter of  Liberman

v .  G a l l m a n ,  4 1  N . Y . 2 d  7 7 4 ,  j 7 8  ( 1 9 7 7 ) .

F. That I ' f rom the nature of the problem the degree of control  which must

be reserved by the employer in order to create the employer-employee relationship

cannot be stated in terms of mathematical  precision, and various aspects of

the relat ionship may be considered in arr iv ing at the conclusion in a part icular

case" ,  Mat te r  o f  L iberman v .  Ga l lman,  supra  a t -  778.

G. That a sales representative cannot be deemed an ttenployeett where the

principal does not exercise control and direction over the manner in which

customers are approached and persuaded to make sales or otherwise supervise

and conLrol  the sales rout ine. Matter of  Liberman v. Gal lman, supra aE 779.

H. That,  pursuant to sect ions 722 and 689(e) of the Tax Law, pet i t ioner

bears the burden of proof to estabt ish that the compensat ion received during

the years in quest ion for his performance of services as a manufacturerts or

sales representat i -ve was for services rendered as an employee rather than as

an independent contractor or agent carrying on an unincorporated business.

Mat te r  o f  Naro f f  v .  Tu l l y ,  55  A.D.2d 755,  389 N.Y.s .2d  453 (3 rd  Dept .  tg76) .

See a lso ,  Mat te r  o f  L ieberman v .  Ga l lman,  supra  a t  777.

I .  That pet i t ioner fai led to sustain his burden of establ ishing that he

was an employee within the meaning of sect ion 703(b) of the Tax Law and,

within the meaning and intent of  sect ions 703(b) and (f)  of  the Tax Law, said

pet i t ioner demonstrated the indicia of an independent agent or contractor

rather than an employee. I lat ter of  Seifer v.  State Tax Comrnission, 58 A.D.2d

726,  396 N.Y.S.2d 493 (3rd Dept .  1977.  Mat ter  o f  l iberman v.  G4fqgn,  supra
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aL 779. Accordingly,  the income received by said pet i t ioner for his services

as an independent sales or manufacturerrs representat ive for the years 1966

through 1973 is subject to the unincorporated business tax of this State.

J.  That the pet i t ion of Robert  Bien is denied and the not ices of def ic iency

issued against pet i t ioner on May 24, 1971 and October 28, 1974 are sustained.

DATED: Albany, New York STATE TAX COMMISSION

iltL 1 0 f980
STATE TAX COMMISSION

COMMISSIONER


