
STATE OF NEW YORK
STAIE TAX COMMISSION

In the Matter of the petition

o f

Harry Benson

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for  the  years  1969,  L97O & 1971.

AITIDAVIT OF UAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

13th day of February, 1980, he served the within not i .ce of Decision by cert i f ied

mail upon Harry Benson, the petitioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Harry Benson
181-  E .  73 rd  S t .
New York, Ny lOO2l

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

13th day of February, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the peti-tioner herein

is the last known address of the



STATE OF NEI^] YORK
STATE TN( COM}IISSION

In the Matter of the pet i t ion

o f

Harry Benson

for Redetermination of a Deficiency or a Revi_sion

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the years '1.959, 
1970 & tgl t .

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the

13th day of February, 1980, he served the within not ice of Decision by cert i f ied
nail upon Jason Jacobs the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr .  Jason Jacobs
666 F i f th  Ave.
New York, Ny 1001_9

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn to before me this

13th day of February, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 13, 1980

Harry Benson
1 8 1  E .  7 3 r d  S t .
New York, NY 10021

Dear Mr. Benson:

Please take not ice of the Decisi-on of the State Tax Coumission enclosed
herewith.

You have novt exhausted your right of review at the adninistrative level.
Pursuant to section(s) 722 of the Tax law, aay proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COU}'ISSION

Petitionerr s Representative
Jason Jacobs
666 Fif th Ave.
New York, NY 10019
Taxing Bureau's Representative



STACE OF NEF'I YORK

STAf,E TN( CCS{WSSIChI

In the l{atter of the Petition :

o f :

mRRf BEilSCt\i : DEfSfCN

for Redetermination of a Deficiencry or :
for Refund of Unincor5nrated Br:siness
Ta< r-nder Arbicle 23 of the Ta< Lar :
for the Years L969, 1970 and L97L.

Petitioner, Itrarry Benson, 181 East 73rd Street, Nsr York, Nernr York

I002I, filed a petitj.on for redeterminatj.on of a deficiency or for refund

of r-urinorgnrated business ta>< under Article 23 of the Tax Lar for the

years L969, 1970 and 1971 (File No. 13073).

A snall clairns hearing was held before William Valcarcel, Ilearing

Officer, at the offices of ttre State Tar Ccnnrission, Tr,rlc Vbrld Trade

Center, Nar.r York, Nenr York, on January LL, Lg78 at 10:45 A.M. Petitioner

appeared by Jason Jacobs, CPA. the Incqre Ta< Bureau appeared b[, Peter

Crotty, Esq. (Aliza Sctnaradron, E{I., of crrunsel) .

Whether the inccne derived frcnr ptitioner's activities as a plrcto-

grapher for TJrre, Inc. was sulcjecb to udncorporated br:siness tax.

F]T{DINGS OF FASX

1. Petitioner, Harrlz Benson, and Dian Benson, his wife, tinely

filed Nemr York State cqrbined inccne tax resident a€ttrrns fox L969, I97O

and I97I. A Nsr York State r:nincortrnrated business t::< return was sr:tnritted

for 1969, in blank form, signed b1'petitiorrer and tris wife, with the

notation "Not SuJcject. " Unincortrnrated brrsiness tar< returns v,,ere not

filed for L97Q and 1971.
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2. O:I March 3L, L975, the Incqre Ta< Bureau issued a ldotie of

Deficienqg to petitioner, asserting r:ninoorgnrated business ta:< of

$1r185.9I, plusr interest of $287.92, for a total of $1,473.83. Said

Notice stated that petitioner's acbivities as a photognrapher r,vrere

subject to unincorgnrated business tar.

3. Petitioner, Ilarry Benson, was a photographer vfiose primary

source of incrcne was frqn Tfure, Irrc. r wtrictr was located in Ns,r York

City.

4. Petitionerrs contractual agreenent wittr TiJrE, Inc. prorrides

the follcn'dng:

(a) IIe had a gir,raranteed miniJrrn anrunt of corpensatiqr.
(b) fhere was a "first call" for petitioner's senrices.
(c) When petitioner was not on assigrurent for Tfure, Inc., he

was free to render senzices for anyone else exaept Look and
Nerrgrcek rnagazines.

5. lVtren on assigrrnent for Tire, Inc. r trntltioner was required to

report to a designrated location ard was r:sually given specific instructions

by an editor as to the subject, nature, and tlzpe of phortographs needed.

Petitioner was reirrbr:rsed for all elpenses wtlich he incuned wtr-ile qr

assigrnent, including travel, lodging and neals. WtEn he was on assign:rent,

petitioner was usually acocnpanied Sz a writer who also represented

Tirre, Inc.

6. Petitioner was cofiipensated at, a rate of $150.00 per day plus a

page rate in ttrc form of conmissions, with no wittrtrolding of pa1rcll

t€Dres.

7. Petitioner was provided wittr ttre r.rse of ttre pho@raphersl

"lounge" and the photographic developing laboratory located in tlp

Tine-Life Building in Nen^r York City. The r.se of the lor.urge jncluded a

telephone and secretarial senrice.
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8. TiJre, Inc. kept Srossession and title to all photographs rttlicfl

petitioner tool< wtulle on assigunrent during 1969 and L970. In 1971

TiJre, fnc. contj-:rued to retain Snssession of trntitioner's photographs,

but allcnred petitioner a cotrryright, on thern with the stipurlation ftat he

would be paid a fee for arry photographs vftdch were reused.

9. Vfhen petitioner was not on assigrerrt for Tine, Inc., te occa-

sionally rendered senries for otkrer rnagazires on a fee basis. The

inocne frcnr fees, less the openses applicable theneto, harre been

coneded lopz petitioner to be sr-rbjecE to uninorporated business ta<.

The net inoqre frcnr said fees for the years at issr:e was a.s follcrps:

1969 .  . . . $9 ,240 .00
1970 . L7,439.48
1971 .  3 ,431.59

10. Petitioner was covered bryr accident and health insr.ranoe when

he was on assignurent for Tine, Inc.

11. Petitioner filed Federal Schedule uC" and paid self-enploynent,

ta< for L969, 1970 and. L97L.

@{CIUSICNIS OF' IAT{

A. That the mincoryorated br:siness ta>< return sutrnitted for

L969, in blarik form, wittr a otr4g of Federal Schedule "C" attacH,

constituted the filing of a Neur York State uninoorSnrated business ta:<

return, in acoordane with the neani:rg and intent, of sestion 722 of fle

Ta< Law. Ttris was sufficierrt to start the statutory period of Umitation

on assessnEnt. (Matter of Arbesfeld, Golds@in et al, v. State Tur

Cqnnission, 62 PD2d, 627.)
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B. Ihat proper direction and control u,as exercised over Sntitioner's

acLivities hryr Tine, Inc., so as to crea@ an ernployee-enplcyer relation-

strip; therefore, the jncrcne $hich was so derived is rnt sr:bject to r.rr-inoor-

porated business taxr in accondarrce wittr the nenning and intent of sestion

703 (b) of the Ta< r,aw.

C. That ttre net jnocne $ttrich petitioner derived fron ottrer activities,

as stated in Findings of Fact "9", @nstituted inqre vfuich was subject to

urrincorporated business ta<, wittrin ttre nean5ng and. intent of section 703

of ttre Ta< Law.

D. That ttle petition of Harrlz Benson is grarrted to the ercEent ttrat

the incrcne receirred frqn Tirre, Inc. was not sr.rlcject to urincorSnrated

business ta<, and ttnt ttre filing of his 1969 uninoryorated bu.siness ta:r

retl[trr' as stated i-r: Findings of Facb "1", was sufficient to start the

running of ttre statutory period of timitations on assessnent.

E. That ttre Incqre Ta< Br:::eau is heretryz directed to rcdify ttre

Notice of Deficiency issued Mardr 3L, L975, but ttrat, o<oept as so granted,

the peLition is in all other respects

DAIED: Albany, Nerrtr York

FEB 1 s pco

cc[4qlssrcNER


