
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Theodore Bauer

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for  the  Years  1968 -  1977.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of July,  1980, he served the within not ice of Decision by cert i f ied mai l

upon Theodore Bauer,  the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Theodore Bauer
50 Fairway Rd.
Lido Beach, Ny 11561

and by deposit ing same enclosed in a postpaid

(posL off ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said r"Jrapper

pet i t ioner .

Sworn to before me this

7 th  day  o f  Ju ly ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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In the Matter of the Pet i t ion

o f

Theodore Bauer

for Redeterminat ion of a Def ic iency or a Revision

of a DeterminaLion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for the Years 7968 - t977.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of JuIy,  1980, he served the within not ice of Decision by cert i f ied nai l

upon Alvin I .  Goidel the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

htrapper addressed as fol lows:

Mr. Alv in I .  Goidel
Goidel ,  Goidel  & Hel_fenstein,  p.C.
I27 John St-.
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

7 th  day  o f  Ju ly ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  7,  1980

Theodore Bauer
50 Fairway Rd.
L ido  Beach,  W 11561

Dear  Mr .  Bauer :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have nov/ exhausted your right of review at the administrative level.
Pursuant t .o sect ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, wiLhin 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decisi_on may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner rs  Representa t ive
Alvin I .  Goidel
Go ide l ,  Go ide1 & He l fens te in ,  P .C.
127 John St -
New York, NY 10038
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the petit ions

o f

THEODORE BAUER

for Redetermination of Deficiencies or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for Lhe years 1968
through 7971.

DECISION

Peti t ioner,  Theodore Bauer,  50 Fairway Road, Lido Beach, New York 11561,

f i led pet i t ions for redeterminat ion of def ic iencies or for refund of unincorpor-

ated business tax under Art ic le 23 of the Tax Law for the years 1968 through

I97I (FiIe Nos. L4342, 14343 and L4344).

A formal hearing was held before ht i l l iam J. Dean, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  June 19 ,  1978 a t  1 :15  P.M.  Pet i t ioner  appeared by  Go ide1,  Go ide l  &

l le l fens t .e in ,  P .c .  (Bruce s .  Le f f le r ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by  Peter  Cro t ty ,  Esq.  (Samuel  J .  F reund,  Esq.  ,  o f  counse l ) .

ISSUE

Whether pet i t ioner 's act iv i t ies const i tuted the carrying on of a trade,

business or occupat ion subject to unincorporated business tax.

FIND]NGS OF FACT

1. Pet i t ioner,  Theodore Bauer,  and his wife,  Rose Bauer,  t imely f i led

joint New York State income tax resident returns for the years 1968 through

1970. They t imely f i led a combined resident return for 1971. 0n the 1958 and

1969 return, Mr. Bauer l isted his occupat ion as "Sales Representat i -ve".  The

1970 and L971 returns did not show an occupat ion. Pet i t ioner did not f i le

unincorporated business tax returns for the years at issue.
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2. 0n Apri l  19, 197l- ,  the Income Tax Bureau issued a Statement of Audit

Changes against Theodore Bauer for the years 1968 and 1969, holding his incone

as a sales representat ive subject to unincorporated business tax and imposing

a penalty,  for 7968, under sect ion 685(a) of the Tax Law then in effect and

for  1969 under  sec t ion  685(a) (1 )  and (a ) (2 )  o f  the  Tax  Law.

0n February 19 t 1973, the Income Tax Bureau issued a Statement of Audit

Changes against Theodore Bauer for the year 1970 on the basis that income from

his business act iv i t ies was subject to unincorporated business tax.

0n Februaty 24, 1975, the Income Tax Bureau issued a Statement of Audit

Changes against Theodore Bauer for the year 1971 on the basis that his act iv i t ies

prior to incorporat ing on June 3, 1971 were subject to unincorporated business

tax. f t  also prorated his business exemption over 154 days of operat ion as an

unincorporated business .

3.  0n JuIy 26, L971, the Income Tax Bureau issued a Not ice of Def ic iency

to pet i t ioner for the tax years 1968 and L969, indicat ing a def ic iency of

$21431.37 ,  p lus  penar ty  and in te res t .  0n  0c tober  28 ,  1974,  the  rncome Tax

Bureau issued a Not ice of Def ic iency to pet i t ioner for lg7},  indicat ing a

def ic iency  o f  $1 '515.91 ,  p lus  in te res t .  0n  February  24 ,  1975,  the  Income Tax

Bureau issued a Not ice of Def ic iency to pet i t ioner for 797L, indicat ing a

d e f i c i e n c y  o f  $ 1 , 0 0 4 . 0 8 ,  p l u s  i n t e r e s t .

4- During the years in quest ion, pet i t ioner,  Theodore Bauer,  represented

f ive companies in the baby furni ture and accessory business as a salesman.

Pet i t ioner worked exclusively on a commission basis.

5. Each of the companies which pet i t ioner represented assigned him to a

specif ic geographical  terr i tory.  The terr i tory for both the Peterson Company

and Questar Corporat ion (which accounted for a large percentage of his commissions)
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was the five boroughs of New York City, Irlestchester, Nassau and Suffolk counties

and New Jersey, excluding Camden County.

Within this terr i tory,  there were specif ic accounts which pet i t ioner

could not handle. For example, he could not sel l  to major department stores

such as  Macy 's ,  G imbe l ' s  and B loomingda le 's .

6 -  Pet i t ioner usual ly determined the order in which he vis i ted his

accounts on the basis of geographical  convenience. He was not required to

submit i t inerar ies to a sales manager for approval.  Pet i t ioner did not stay

in close telephone conlact with the companies he represented while he was on

the road. l {hen he was i I I ,  some companies would require that he cal l  in sick,

whi le others did not.

7.  When pet i t ioner sol ic i ted an order,  he would wri te the order down on

order blanks provided by each company.

8. From t ime to t ime, the companies would ask pet i t ioner to vis i t  an

account for var ious reasons. Idhen requested to vis i t  an account,  pet i t ioner

considered the request to be an obl igat ion. From t ime to t ime, he would be

asked to accompany a company sales manager to vis i t  accounts.

The companies reguired petitioner to attend seminars or to give lectures

the stores which he serviced. These seminars and lectures totaled twelve

sixteen days a year.

9. Each Friday throughout the year,  pet i t ioner was required to work in a

showroom in Manhattan, where three of the companies which he represented

joint ly rented space t .o display merchandise. Pet i t ioner 's job on Fridays was

to sell to anyone who came through the door. If the customer was not from

within his terr i tory,  pet i t ioner would st i l l  service the customer, but would

receive no commission from the sale.

a t

to
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10. 0ccasional ly a company represented by pet i t ioner would request that

he buy a competitive it.em and send it to its factory. Sometines he would help

select patterns for the companies.

11. None of the companies withheld income or social  securi ty taxes for

pet i t ioner.  He asked them to do so, but was told that the companies bel ieved

that they would incur addit ional taxes i f  they put salesmen on their  payrol l .

None of the companies provided pet i t ioner with a health,  pension or prof i t -

sharing plan.

72. In July of 7977, pet i t ioner created a corporat ion cal led Ted Bauer,

Inc. He incorporated because among other reasons, he and his wife were planning

to handle some imported goods on their ovJn.

CONCIUSIONS OF IAI'

A. That New York State imposes a tax on the income of every unincorporated

business who1ly or part ial ly carr ied on within the State (Sect. ion 701(a) of

the Tax Law). Sect ion 703(a) of the Tax Law def ines an unincorporated business

as any trade, business or occupat ion conducted, engaged in,  or being t iquidated

by an individual or an unincorporated ent i ty.  However,  " I t ]he performance of

services by an individual as an employee of a corporat ion . . .  shal l  not

be deemed an unincorporated business, unless such services const i tute part  of

a business regular ly carr ied on by such individual."  (Sect ion 703(b) of the

Tax Law) .  Sec t ion  703( f )  o f  the  Tax  Law prov ides  tha t ' tan  ind iv idua l ,  o ther

than one who maintains an off ice . . .  or who otherwise regular ly carr ies on a

business, shal l  not be deemed engaged in an unincorporated business solely by

reason of sel l ing goods for more than one enterpr ise."

B. That " I t  has consistent ly been held that salesmen are not employees

where they are not subject to direction or control as to the manner in which
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they are t .o make sales, by the concerns whose products they serr.r t

H a r d y  v .  M u r p h y ,  2 9  A . D .  2 d  1 0 3 8 ,  1 0 3 9 ,  2 8 9  N . Y . S .  Z d  6 9 4 , 6 9 7 .  I n

Matter of

Liberman

v .  _ G a l l m a n ,  4 1  N . Y .  2 d  7 7 4 , 3 9 6  N . Y . s .  2 d  1 5 9 ,  t h e  c o u r t  o f  A p p e a l s  s t a t e d

that ' r In the absence of supervision and control  of  the sales rout ine, salesmen

do not become employees. "

In Liberman v, Gal lman, supra, the select ion of locat ions to be vis i ted

and the t iming of the vis i ts were lef t  pr imari ly to Liberman's discret ion;

however,  per iodical ly,  the company would direct him to vis i t  part icular sales

areas or customers. Also, as in the present case, the company occasional ly

required tr iberman to concentrate on specif ic dut ies and to attend to specif ic

accounts .

C. That for the most part ,  the companies which pet i t ioner represented

did not exercise supervision and control  over his sales rout ine. Pet i t ioner

usual ly determined the order of v is i ts to accounts on his own. He was not

required to submit i t inerar ies for approval,  nor did he stay in close telephone

contact with the companies he represented whi le vis i t ing accounts. This is

much the same si tuat ion as in Liberman v. Gal lman, ggprlr  where t 'Pet i t ioner

conducted sol ic i tat ions of business whi le travel ing on his ordn . .  .  ,  and his

select ion of sales approaches was pr imari ly a matter of  personal style and

discret ion [TJhe nanner in which customers would be approached and

persuaded to purchase was solely within Liberman's control . t '  (p.  162)

I t  is t rue that the companies occasional ly required pet i t ioner to caII  on

specif ic accounts; that.  on occasion he had to accompany sales managers on

visi ts to accounts; that he had to part ic ipate in seminars and lectures and be

present at the Manhattan showroom each Friday. For most of the t ime, however,

pet i t ioner worked on his o$tn, f ree from supervision and control  of  his sales
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rout ine and' thus, must be considered to be an independent contractor rather

than an employee.

D. That for the tax years in dispute, pet i t ioner 's tax returns were

prepared by an accountant.  Pet i t ioner is nei ther an accountant nor a lawyer.

Pet i t ioner did not wi l t ful ly neglect to f i le unincorporated business tax

returns for the years in dispute and accordingly,  the penalty asserted against

pe t i t ioner  under  sec t ion  685(a)  fo r  1968 and secr ion  685(a) ( t )  and (a ) (2 )  fo r

1969 on the Not ice of Def ic iency dated Jury 26, LgTr is cancel led.

E. That the pet i t ions of Theodore Bauer are granted to the extent indicated

in Conclusion of Law rrDrt  and the Audit  Divis ion is directed to accordingly

modify the Not ice of Def ic iency dated July 26, 1971. That the Not ice of

Def ic iency dated JuLy 26, 1977 as modif ied and the not ices of def ic iencv dated

October 28, 7974 and February 24, 1975 are sustained.

DATED: Albany, New York
JUL 0 ? 1980

ATE COMMISSION

SSIONER


