
STATE OF NEW YORK
STATE TAX COMMISS]ON

In the Matter of the Pet i t ion

o f

Edwin  L .  Bass

for  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

f o r  t h e  Y e a r s  1 9 6 7  &  1 9 7 i .

AI'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that.  he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th  day  o f  Ju ly ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Edwin  l .  Bass ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by  enc los ing  a  t rue

copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

E d w i n  L .  B a s s
3 7 2 5  S .  O c e a n  D r .
Ho l11n^rood,  FL  33019

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last known address of the

pet i t ioner .  _ f

Sworn to before me this

7 th  day  o f  Ju ly ,  1980. :,<, . L4



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Edwin  L .  Bass

for Redeterminat ion of a Def ic iency or a Revision

of a Det.erminat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax traw

for  the  Years  1 .967 & I97 I .

AT'FIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th  day  o f  Ju ly ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Jay R. Viders the representat ive of the pet i t ioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper  addressed as  fo l lows:

Mr .  Jay  R.  V iders
Mokotoff ,  Viders & Mondshine
222 Sta t ion  p laza
Mineol-a,  Ny 11501

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

7 th  day  o f  Ju ly ,  1980.

1



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  7 ,  1980

Edwin  L .  Bass
3 7 2 5  S .  0 c e a n  D r .
Ho l ly rood,  FL  33019

D e a r  M r .  B a s s :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) tZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Depu ty  Commiss ione r  and  Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very  t ru ly  yours ,

STATE TAX COMMISSION

Pet i t ioner '  s  Representa t ive
Jay  R.  V iders
Mokotoff ,  Viders & Mondshine
222 Station Plaza
Mineo la ,  NY 11501
Taxing Bureau's Representat ive



STAIE OF NEW YORK

S"IATE TAX @I&4ISSICN

In tte l4atter of ttre Petitions

of

EDV{IN L. BfuSS

for Redetermination of Deficiencies or for
Refirnd of Uninoortrnrated Business Tar r:nder
Article 23 of the Ta< Iaw for ttre Years 1967
and 1971.

DECISIo[{

Petitioner, Edwin L. Bass, 3725 South Ocean Drive, Holllmood, Florida

33019, filed a petition for redetermination of a deficienqg or for refi:nd of

r:nincorSnrated business tax r:rder Article 23 of ttre Tax Law for ttre year 1967

(File No. 00494) and a separate petition for redetermination of a deficiency or

for refund of uninorSnrated busj.ness ta< under Article 23 of ttre Tarc Iaw for

tLte year 197I (File No. 14245).

By stipulation between petitioner and the Alrdit Division, placed upon tlre

record on June L6' 1977, a @nsolidated forrnal hearing was @rrrnenced before

I?ank A. Romano, Ilearing Officen, at tlre offices of tlre State Ta< @nnission,

T\rur !{e1'}ft I?ade Center, New York, lrlew York, on June L6, 1977, aL 9:30 A.M. and

was continued to crrnclusion at the sane location on July I8, L977 and July 19,

L977. Petitioner appeared by llrkotoff , Viders & I4cndshine, Esqs. (.fay n.

Viders, Esg., of cor-rnsel). The Audit Divj-sion appeared by Peter Crotty, Esq.

(Aliza Schwadron, Esq. ard Abrahan Schwartz, Esq., of counsel) .

ISSUE

I,thether purlnrted salary inccne received tn L967 ard 1971 by peUitioner,

Edwin L. Bass, frcm a crcrSnration, the sknres of wlrich are vftolly-cramed by said

petitioner, is for senrices wtrich are so in@rrated ard interrelated to activities

rendered by said petitioner for an unincorporated lrrsiness as to constitute
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insre derived frcrn or oonnected with tte carrying on of tlre uninorgnrated

business, tlrereby subjecting said salarlr inone to ttre rninoorporated br.rsiness

ta< of ttris State.

FIND]NGS OF FACT

I. Petj-tioner, Edwirr L. Bass, filed New York State inone tar< resident

retr:rns for tlre years 1967 ard I97L, listing his address at that tjne as 333

East 69th Streetr l{ew York, New York. Said petitioner filed r-rni-noorporated

business ta:< retrrrns for those years wlth respect to his r:ninorporated business,

&lwjn L. Bass, d/b/a Rrdotf Bass Ccnpany (herejnafter',Bass Co.") but did not

include inccnre reported as salarlz from ltrc1z Machinery ard Ttcol Cor;nration

(hereinafter "IbIz Corp. " ) .

2. On Februarlz 2Bt 1972, tlre Incrrre Ta< Bureau iss-red a Statsrent of

Ardit Changes and Nctice of Deficiency against petitioner, Edwin L. Bass,

irrposing additj-onal r:ninorSnrated hrsiness tax for the year 1967 of $1,866.76

plus interest of $4::.33, nraking a total of $2,300.09, on the gror,rd that

salarlz inome received frcnr Holz Corp. was inwne derived jn on::ection witLr an

r:nincortrnrated business carried on by said petitioner and ttrereby subject to

the unincorporated br-rsiness tax of tlris State.

3. On Septernber 3t 1975, tkre Inqre Ta< Bureau issued a Statenent of

Alrdit. Ctranges and Notice of Deficiency against petitioner, Ed\^rin L. Bass,

imposing additional r:nincorlnrated business tax for I97l of $2,750.00, plus

interest of $558.58, nraking a total of $3,308.58, on the ground that salarlz

inccne receivd frcrn HoLz Corp. was inocne derivd in onnection with an uninorporated

business carried on by said petitioner ard thereby sr:bject to tlre r:nincorlnrated

business ta>< of ttris State.
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4. Petitioner tinely filed petitions for redetermination of the deficiency

or for refimd of r:ni-:rcorporated business tax wittr respect to each of the

aforesaid notices of deficiency on ttre ga;or:nd that ttre aforesaid salary insre

was received as an employee of llclz Corp. ard did not constitute receipt of

jncqne frcrn an trninortrnrated. hrsjness wittrin the reaning and int€nt of section

703 (b) of the Tax Law.

5. Bass 6. was forned by petitionen's father irr 1918 and was E:rchased

by petitioner in or about 1939, Bass Co. was engaged primarily in ttre distri-

btrtion and sale (on a rron-orclusive basis wittr-in lrlew York City ard a surror.rrding

area having an approxinate radius of 200 rniles) of Anerican-nnrrufactured new

ard used voodworking rnachines to the ultimate @nsuner or user which, in npst

instances, weLe furnitr-re nrakers ard the like. On occasion, hor,veven, Bass Co.

made "acccnucdation" sales to its canpetitors vfren ttre latter wene or.rt of stocJ<

of a particular machine or rnade over-the-or:nter sales of snaller, less orpensive

machines to ttre general 5rublic.

6. Petitioner organized and forned llc1z Corp. irr 1957 and, dr:ri:Tg tie

years in question' was its sole sLrareholder, President ard ChaiJman of ttre

Board of Directors. Rrrsuant to r^rritten oontracts, HoLz Oorp. \^Jould pr:rclrase

ard ingort heavy or industrial wcodr,ucrking rnachinery nnnufactltred in E\:rope and

had the occlusive right to distrilarte such nach:inerlz r:nder its orr,rr label, to

dealers in tlre United States for resale to ttre ultimate @nsuner or user.

7. Petitioner orpenAea 85-90 percent of hi-s tjrre ard efforts on the

business activities of IbIz Corp., receiving orq:ensation in ttre form of salarlz

incqre frcnr which taxes ard Social Security ontrilartions lrere deducted. IbLz

Oorp. also paid into New York State Unenrplolznent l:surance ard a oqTparry retirenent

or pension fi:nd on behalf of said petitioner and ottrer enployees. Said petitioner's

e>{Penses were reimbursed by the Holz Corp. arxl such e>penses were not clained.

by h-im as br:siness expenses on his Federal or }dew York State personal incrcnre

ta>( retul:ns.
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8. Petitioner o<pended atrproxirnately 10 to 15 percent of his tjne ard

efforts on ttre business activities of Bass Co., receiving orpensation only

frqn ttre net profit of ttrat ott"oi#i"". Said trntitioner's @npensation was nct

sr:bject to withholding for taxes or Social Security. White Bass Co. maintained

a pension or profit strarirg plan for its enployees, said petitioner r^aas rpt a

participarrt.

9. Petitioner, Edwjn L. Bass, also ovared all of ttre shares of stocl< of

Associated !'lcodr^rcrking, Inc. and fifty percent (50?) of the shares of George M.

t',titchell l,Iactrineny Oorp. Bottr ccnrpanies had been ocrpetitors of Bass Co. ard

were pr:rchased (or ttre assets ttrereof were purchased) W petitioner pnimarily

to forestall take<vers of such ocnrpanies b1' rnajor oorpetitors. Said petitioner

perfonred no senrices for A.ssociated Vf,codraorking, I::c., and received rP @ryensation

from that ccrnpany; said petitionen perfonred nrinirnal onzulting senrioes for

George M. Mitchell l4achinery Corp. and received scrle @npensation as wages

dr:ring the years in question.

10. Hclz Corp. arxd Bass Oo. occtrpied space at separate locations (and

trnid separate rents) for the orduct of their respective h-rsinesses and the

stgrage of mactrinery, occept in one instance where separate space was utilized

at the sane location and rent was prorated on a square footage basis between

t}le t\dc entities. Itrene were no r,sritten leases, ;nssession being a nonttt-to-

nrrnttr tenancy arrl, with one orception, rent vlas paid to ortrnrate-landlords, of

vrtrich petitioner, Edwin L. Bass, ovrned all or sr:bstantially all of t}te stnres

of stock.

11. Ilclz Corp. and Bass @. majntained separate bmks and reords at

different locations; rnaintained separate bank accrcunts; carried and sold distinct

Iines of mactrinery to a clearly defined and separate category of ctrstcnrers in

different geographical territories; adverlised such lines of rnachinenlz in a

totalty disparate rruulner (eass Co. do5ng rninjrnal local advertising, relying on

sales carpaigns of Arnerican marufactr:rers, wkr:ile the llolz Oorp. advert'ised
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o.Eensively on a national basis); Bass Oo. issued wananties only on used,

overhauled machinerlr (as Amenican nranufacturers warranted the rew rnacfrinery)

while lblz Oory. issued warrrantj-es on all the nractrines it soldi Bass ao. did

not rnaintain product liability insr:rance, obtaining, instead, certificates of

insurance frcnr Anerican manufacturens, wtrile llclz Oorp. rnaintained its oun

insr.irance @veragei t}e s;uggested selhlg pnice of Bass Co. I s nactrinerrjr was

determined by Arcnican manrfacturers wtrile Holz Corp. established strctr price

for its inported rachi-neiry; aill, maintaixed separate telephone listirqs,

e<cept in 1967 where both ocrpanies prorated the ost of one central telephone

sys@n.

12. Dtring the years in question, I{c.Lz Corp. ard Bass Co. rnaintained a

separate pa1moll \^d*I fidnimal overlap of duties betr^,een the enplolzees (located

at different locatiqrs) of the trao enterprises. The bookkeeper for Bass Oo.

did perform oncurrent senrices fon llclz Corp. on orcasion for wtrictr ttere ruas

a debit/credit entrlr on the books and reords of ttre respective ocnpanies.

Certain officers of llolz Corp. had check authorization wittr respect to Bass Co.

to be orercised in the absence of petitioner; Edrrin I-,. Bass, hrtdch autlprizatiqr

uas in fact exercised.. Itclz Oory. ard Bass Oo. each maintained a separate ard

distinct zupenrisory staff.

13. Fetitioner' Edwin L. Bass, performed separate ard distjnct senrioes

for IbLz Corp. and Bass Co. wtlickr, for ttre rrcst pu+, r,vene clearly divisiJcle as

to tine arui effont o<perded as to the trrp oarpanies.

@IICLUSICNS OF IA!|I

A. fhat.' pr:rsuant, to section 701(a) of ttre Ta< Iaw, the State of tibw

York irrposes a ta:< utrnn the inccnre of every r-rrinorlnrated business vtrolly or

partially carried on wittrin the State of New york.
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B. That, pursuant to sestiqr 703 (a) of the Ta< Iaw, an r,urinortrnrated

business is defined as any trade, brsiness or occupation engaged in by an

i:divi&:al or uninoorSnrated entity.

C. Ihat' Ersrant to the exen tion provided. in section 703(b) of the Ta<

Iaw, the "performanoe of senzices by an i:,rdividual as an erployee or as an

offic.er or director of a orgnration... shall rpt be deened an rninoorSnrated

btrsiness, r:nless such services onstitute part of a business regularly canied

on by suctr individual."

D. That, tlre proviso in section 703 (b) of the Tax law "is to prerzent an

irdividltal entrepreneur frcrn sheltering fron ttre uninor;nrated business tax

incsne vittich derives frcm the aorduct of his unilorgnrated hrsiness i:r the

form of salaries for senrices as an anployee or offier of the ortrnrate entities,

in a situation wtrere the or5nrate entitj-es er.ist primarily to advanoe the

business ptrrposes of the r:ninorporated entity ard do rpt have an indeperdent

ard unrelated busjress tr>trr5)ose." Matter of Naroff v. Ttrllyr 55 A.D.2d 755, 389

N.Y.S.2d 453 (3rd Dept. L976')

E. fhat, purmant to sections 722 ard 689 (e) of the Ta< Laru, petitioner,

Eft,iltn L. Bass, bears the hrrden of proof to establish ttrat the salarlz inqre

received ostensiJcly as an officer and enployee of a oorgnration, was rpt for

senzices constituting part of his uninorgnrated hrsiness. l4atter of Na:off v.

3rlly, Id. See also, I4atter of Liberman v. C,allman, 41 N.Y.?A774, 777 (1977).

F. ftat petitioner, Edwin L. Bass, has zustaired his hrden of establistring

that, he was an emplolzee of IbLz Cory. wittrin the rcaning of section 703 (b) of

the Ta< Law. The senzices rendered by said petitioner as an enployee ard

officer of ttre oorponation did not, onstitute part of ttre uninortrnrated hrsiness

regularly caried on by petitioner (Bass Co. ) .
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G. That the petitions of E&uin L. Bass are granted and the notj-es of

deficienry dated febnrrary 28, L972 ard Septernber 3, L975 are carlcelled.

DASD: Albany, Nerrl York

JUL 0 7 1980



STATE
STATE

OF NEW YORK
TAX CO}IMISSION

In the Matter of the Petition

o f

Edwin  L .  Bass

AFFIDAVIT OF }IAIIING
for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax traw

for the Years 7967 & t971.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

6th day of August,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Edwin L. Bass, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Edwin L. Bass
333 East  69 th  S t .
New York,  NY 10021

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

6 th  day  o f  August ,  1980.

properly addressed wrapper

exclusive care and custodv

of New York.

addressee is the pet i t ioner

is the last known address

i n a

of the

herein

of the



STATE
STATE

OF NEhI YORK
TAX COMMISSION

In the Matter of the Pet i t ion

o f

Theodore Bauer

AIT'IDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Years 1968 - 1971.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of JuIy,  1980, he served the within not ice of Decision by cert i f ied mai l

upon Theodore Bauer,  the pet i t ioner in the within 'proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Theodore Bauer
5320 N.W.  11 th  S t .
Plantation, FL

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said lvrapper

pet i t ioner .

Sworn to before me this

7 th  day  o f  Ju ly ,  1980.

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the petit ioner

is the last known address

ina

of the

herein

of the

( 1  i n

[,i"^de'r.rfl- & Ra,ry.k


