
STATE OF I{EW YORK
STATE TAX COMMISSION

for Redeterrnination of a

of a Determinat ion or a

Unincorporated Busines s

under Art ic le 23 of the Tax Law

t97L.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over L8 years of age, and that on the

1lth day of Apri l ,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Ralph Abels,  c/o Chit  Chat,  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Ralph Abels
c/o ChiE Chat
1333 Broadway
New York, Ny 10018

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Postal Service within the State

That deponent further says that the said the pet i t ioner

and that the address set forth on said wrapper known addres
pet i t ioner .

Sworn to before me this

1 l th  day  o f  Apr i l ,  1980.
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STATE OF NEW YORK
STATE TAX CO}I}IISSION

In the Matter

Ratph Abels

c/o Chit Chat

for Redeterminat ion of a

of a Determinat ion or a

Unincorporated Business

under Art ic le 23 of the

of the Pet i t ion

o f

Defic iency or a Revision

Refund of

Tax

Tax Law

AI'FIDAVIT OF I'IAIIING

for the Years 7969. 1970 197r.

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an eurployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

1Lth day of Apri l ,  1980, he served the within not ice of Decision by cert i f ied

nail upon Bertrand leopold the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Bertrand Leopold
18 Joseph St .
New Hyde Park, NY 11040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petiti.oner herein and that the address set forth on said wrapper is the last
known address of the representative of pet i t ioner.  , , ' '

Sworn to before me this

11 th  day  o f  Apr i l ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

Apr i l  11 ,  1980

Ralph Abels
c/o Chit Chat
1333 Broadway
Ner* York, NY 10018

Dear  Mr .  Abe ls :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant Lo sect ion(s) 7ZZ of the Tax Law, any proceeding in court  to review
an adverse decision by Lhe State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Rules, and nust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (519)  457-6240

Very truly yours,

STATE TAX CO}'MISSION

Peti t ioner '  s Representat ive
Bertrand leopold
18 Joseph St .
New Hyde Park, NY 11040
Taxing Bureaut s Representative



STATE OF NEId YORK

STATE TAX COMMISSION

fn the Matter of the Petition

o f

RAIPH ABETS

for Redetenninat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax Law for the
Years  1969,  1970 and 1971.

DECISION

Petit ioner, Rarph Abers, c/o chit chat, 1333 Broadway, New york, New york

10018, f i led a petit ion for redetermination of a deficiency or for refund of

unincorporated buslness tax under Article 23 of the Tax law for the vears

7969,  1970 and 1971 (F i le  No.  00080) .

A formal hearing was held before Harry Issler, Hearing 0ff icer, at the

off ices of the State Tax Comnission, Two World Trade Center, New York, New

York, on December 74, 1977 at 1:15 P.M. Petit ioner appeared by Bertrand

Leopold, Public Accountant. The Income Tax Bureau appeared by Peter Crotty,

Esq.  (Frank Levi t t ,  Esq. ,  o f  counsel ) .

ISSI]ES

I .  Whether the business act iv i t ies of pet i t ioner,  Ralph Abels,  as a

sales representat ive during the years 1969, 1970 and L97l const i tuted the

carrying on of an unincorporated business.

I I"  ldhether,  in the formal hearing before the Hearing 0ff icer,  pet i t ioner

has the burden of proof.

III. Idhether petitioner would be allowed a deduction for contributions and

payments to a Keogh Plan in arriving at unincorporated business taxable incone,

i f  pet i t ioner is held subject to the unincorporated business tax.

IV. Whether the Income Tax Bureau properly asserted penalt ies, pursuant
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to  sect ions 685(a)( t ) ,  (a) (2)  and (c)  o f  the Tax Law.

FINDINGS OF FACT

1. Pet i t ioner,  Ralph Abels,  t imely f i led New York State personal income

tax returns for the years 19691 1970 and 1971 inclusive. He did not f i le

unincorporated business tax returns for said years.

2- A Not ice of Def ic iency was issued on November 26, 1973 for tax years

1969, 1970 and 197t,  imposing unincorporated business tax of 93,108.75, plus

penalties for failure to file and pay the unincorporated business tax due of

$1,209.09r plus a penalty for fai lure to f i le declarat ion or under payment of

estimated tax for personal income and unincorporated business taxes for tax

years  1970 and 1971,  fo r  $69.19 ,  and in te res t  o f  $499.66 ,  fo r  a  to ta l  due o f

$ 4 , 8 8 6 . 5 9  .

3. Pet i t ioner,  Ralph Abels,  was a sales representat ive for L.  tCohl &

Company, and more specif ical ly,  Kate Greenaway Industr ies, fnc. (Kate Greenaway),

a Division of L. l{ohl & Company, who was engaged in the nanufacture of children's

d r e s s e s .

4. During the periods in question and for many years prior thereto,

petiLionerr Ra1ph Abels, worked for Kate Greenaway under a written ttsalesmants

agreement'r. He was allowed by Kate Greenaway to carry other non-conpeting

lines. However, he stated that even though he could carry other lines, there

was an oral agreement that he would devote 90 percent of his time to Kate

Greenaway so that his sales f igures would not faI l  of f .  An average of 36.5

percent of pet i t ionert  s gross commission rdas from Kate Greenaway.

5. During the period in question, petitioner did carry other non-conpeting

Iines and his sole source of i.ncome during the periods ia question were fron

commiss ion  sa les .

6. Petitioner, Ra1ph Abels, maintained no office (other thao an office
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at home in which he kept copies of his sales slips and bulletins from his

principals regarding style changes and the l ike).

7- 0nly Kate Greenaway Industr ies, Inc. deducted from his remunerat ion

withholding taxes and Social  Securi ty taxes. Pet i t ioner was covered by disabi l i ty

insurance, medical insurance and a pension plan through Kate Greenaway. He

part ic ipated in a "Keogh Plan" because of his incone from his other pr incipals.

8. Pet i t ionerrs sales terr i tory was assigned to him by Kate Greenaway.

However' petitioner decided which customers to see and when he should see

them. He had no stated hours to work. He did not hire or engage any assistants

(except occasional ly to assist  dur ing sales at hotel  shows). A11 sales expenses

were borne by him and were not reimbursed by any of his pr incipals.

9- The pr incipals had sole authori ty to accept or reject orders, to

determine discounts, to set credit  terms and to set pr ices. Pet i t ioner vras

required to attend sales training meetings sponsored by Kate Greenaway and to

present their  products in a part icular manner.

10. Pet i t ioner rel ied on his accountant to make out his returns.

11. 0n his personal return, pet i t ioner claimed chari table contr ibut ions

o f  $ 1 , 0 3 0 . 0 0  i n  1 9 6 9 ,  $ 1 , 0 2 5 . 0 0  i n  1 9 7 0  a n d  9 1 , 0 3 5 . 0 0  i n  I 9 7 t .

72. Pet i t ioner,  Ralph Abels,  contended that s ince no unincorporated

business tax returns were f i led, he omit ted more than 25 percent of his business

incomel therefore, the burden of proof rests on the State Tax Comnission.

CONCIUSIONS OF I.AW

A. That. the incone received by petitioner, Ralph Abe1s, during the years

L969, 1970 and 1977 from Kate Greenaway fndustr ies, fnc. rdas derived from

services performed by him in the capacity of an employee of said pr incipal,  in

accordance with sect i -on 703(b) of the Tax Law. Therefore, said income is not

subject to the unincorporated business tax.
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B. That the income recej.ved by pet i t ioner,  Ralph Abels,  f rom his sel l ing

act iv i t ies for his other pr incipals (1969-BIue Jeans Corp. and North Land l{ fg.

I td ' ;  1970-B lue  Jeans  corp . ,  Nor th  Land Mfg .  [ td . ,  and 0x ford  Jewel ry ,  Inc . ;

1971-B lue  Jeans  corp .  and M.C.  Ross  Mfg .  co . ,  rnc . ) ,  dur ing  the  years  1959

through 7971, constituted income derived from the carrying on of an unincor-

porated business in accordance with sect ion 703(a) of the Tax law.

C. That sect ion 689(e) of the Tax Law states the instances as to when

the burden of proof is on the State Tax Commission. Omission of income is not

one of those instances. Therefore, the burden of proof is on pet i t ioner.

D. That pet i t ioner,  Ralph Abels,  is al lowed a deduct ion for chari table

contributions in computing the unincorporated business taxable incone as

described in sect ion 706(1) of the Tax Law.

E. That the amount of contributions made to a self-employed retirement

plan is treated as a deduction from gross income in computing personal adjusted

gross  income ICode sec t ion  62(7)1 .  There fore ,  pe t i t ioner ,  Ra lph  Abe ls ,  i s  no t

allowed a deduction for contri-butions made to a self-employed retirement plan

in computing unincorporated business taxable income.

F. That pet i t ioner,  Ralph Abels,  rely ing on his accountant,  had reasonable

cause for not fil ing New York State unincorporated business tax returns for

' l '969'  
1970 and L97L; therefore, the penalt ies assessed pursuant to sect ions

685(a) (1 )  and (a ) (2 )  o f  the  Tax  Law are  wa ived.

G. That pet i t ioner,  Ralph Abels,  has not shown that he qual i f ies as an

except ion to the under paynrent of est imated tax, according to sect ion 685(d) of

the Tax Law; therefore, the penalty inposed pursuant to sect ion 685(c) of the

Tax Law is sustained.

H. That the pet i t ion of Ralph Abe1s is granted to the extent as descr ibed

in Conclusions of law "A", "Dtt and trF'r above. The Audit Division is hereby



-5 -

directed to modify accordingly the Notice of Deficiency issued November 26,

7973- Except as so granted, the petit ion is in al l  other respects denied.

DATED: Albany, New York srATE TAx collMrssroN

APR 1 1 te80

ISSIONER


