
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f
:

EDWARD A. RODGERS
For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat ion or a Refund
of Unincorporated Business :
Taxes  under  Ar t i c le (q l  23 of the
Tax Law r f or the Year (s):olr<Xmficd:(x) L968 , :
1 9 6 9 ,  L 9 7 0  a n d  1 9 7 1 .

State of New York
CounrSr of Albany

ilohn lluhn , being duly sworn, deposes and says that

rdre is an empl-oyee of the Department of Taxation and Finance, over 1-8 years of

age, and that on the 14th day of February , L9 79, xhe served the within

Notice of Decision by (certified) mail upon Edl^rard A. Rodgers

fuep*s€g**f<*$e<gf) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securel-y seaLed postpaLd wrapper addressed

as fol lows: Edward A. Rodgers
126 Penn Road
Scarsdale,  New York 10583

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United St.ates Postal  Service within the St,ate of New york.

That deponent furrher says rhar rhe said addressee is the dXEOgFf*BtSt*X*

rgfx*hd pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the Gspoes*xtn${xg)ofK*kd petirioner.

AFFIDAVIT OT MAILING

Sworn

14rh

to

d a

before me this

y of February
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

EDWARD A. RODGERS
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes under Art ic le (x) 23 of the
Tax Lawrfor the Year(s) gt$eg*sd<6g} 1968r:
1969 .  1970  and  1971 .

State of New York
Count,y of Albany

John Huhn , being duly sworn, deposes and says that

s&e is an empl-oyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the l4th day of February ,  L979, *re served rhe within

Notice of Decision by (cer t l f ied)  ma i l  upon John L .  De l ius ,  Esg.

by  enc los ing  a

a s  f o l l o w s :

(representat ive of)  the pet i t ioner in the within proceeding,

true eopy thereof in a secureLy seaLed postpaid wrapper addressed

John L.  Del ius,  Esg.
7 Woodland Avenue
Larchmont, New York 10538

and by deposit ing same encl-osed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

t ,he united stat.es Post,aL service within the state of New york.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet, i t ioner.

AFFIDAVIT OF MAILING

Sworn to before me th is

14th day of February ,  L979 .

rA-3 (2/76)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

#tbmxfft ltr 1*?,JAMES H .  TULLY  JR . ,  PRESIDENT

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Sftilrd t* ffief,nlfi
l8f Fcrltt lto*6
Sc*r*Snl*r ffir tp* LS*IS

S6ilr Wr mdg*rn*

cc:

Please take notice of the drof;{6n
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section($ ?!* of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within * mntb;
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
aciordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York t2227. Said inquiries will be
referred to the proper authority for reply.

ta*cnh *bfrlrl**Y
Sttrtns ffiisnr

Petitionerts Representative

Taxing Bureau's Representative

TA-L.t2 (6/77)



STATE OF NEW YORK

STATE TA)C COMMISSION

In the Matter of the Petition

o f

EDWARD A. RODGERS

for Redetermi-nation of a Defieiency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law for
the  Years  1968,  L969,  1970 and L97I .

DECISION

Petitioner, Edward A. Rodgers, 126 Penn Road, ScarsdaLe, New York 10583,

fiLed a petition for redetermination of a deficiency or for refund of unincorporated

business tax under Articl-e 23 of. the Tax Law for the years 1968, L969,1970 and

L97I  (F i1e  Nos.  13383 and 11515) .

On Septenber L6, L976, pet i t ioner 's representat ive, John L. Del ius, Esq.,

advised the State Ta:< Comission that he desired to waive a sma1l cLaims hearing

and to submit the case to the State Tax Comrission, based on the entire record

contained in the fil-e.

ISSUE

l'Ihether petltionerrs business activlties during

constituted the practice of a profession, within the

703 (c) of the Ta:< Law.

1968, L969, L97O artd L97L

meaning and intent of section



- -2-

1. 0n November 10, L97L and lnlarch 22, L972, the Income Tax Bureau issued

statements of audit changes against petitioner, Edward A. Rogers, asserting

personal income ta:r for L964r 1965 and I"968 and unincorporated business tax for

1968, 1969, 1970 and L97L. Accordingl-y, it i.ssued notices of deficiency in the

amount  o f  $795.33 ,  p1-us  in te res t  o f  $156.93 ,  fo r  a  to ta l -  o f  $952.26  fo r  Lg54,  1965,

1968 and L969, and in the amount of $446.08, p1-us penalty and interest of  $313.87,

for a total of $759.95 for 1970 and L97I. Petitioner paid the personal- incone tax

as shom on the Notice of Deficieney dated May 22, L972, but did not pay the

interest.

2. Petitioner, Edward A. Rodgers, began his 45-year career as an industrial

designer in L927. He attended the University of Oregon School for Design and

subsequently took courses in the Facul-ty of Arts and Sciences aC Col-umbia

University.

3. Petitioner taught industrial- design to advanced col-lege students in 1935

and 1936. He was i.nstrumental in setting up scholarships for the advancement of

industrial- design and al-so gave 1-ectures to executives and to the creative staffs

of l-arge eorporations.

4. From 1942 to L957, petitioner was enpl-oyed by the Ernri-n Wasey Advertising

Agency and, in L954, was appointed its senior vice-president and creative

director.

5. During the years at issue, petitioner rendered services as a ereative

consultant for Gl-endenning Company, Chicago Display Company and Merchandising Aids.

Petitioner also produced product designs or packaging ideas and presented them to

corporations which then used them in their production and narketing strategies.

I{e was never'imrolved i.n the busi.ness affairs of the corporations for whon he

rendered serviees.
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6. Petitionerrs tax returns for each of the years in question, or the

material attached thereEo, refer to such aetivities as ttconsult,ingrtt ttconsulting

feesrt t  "design/promotionrt t  t tadvert is ingrt t  etc.

7 . Petitionerrs letterhead stated rrConsultant: Industrial Design/Promotion,rr

CONCLUSIONS OF LAW

A. That petitioner, Edward A. Rogers, rrTas engaged in consultation and

promotional activities, as wel-l- as design functions, and that he spent uost of

his time producing deslgns for packaging and displ-ay projects for various

corporations, to be used in their sales promotions.

B. That petitioner is not considered a 'rprofessional" for purposes of the

unineorporated business tax. The word profession impl-ies attainments in

professional- knowl-edge as distinguished from mere skill, as weLl as the application

of knowl-edge to uses for others as a vocation. The performance of services

deal-ing with the conduct of business itself, including the promotion of sales

services of such business and consul-ting services, does not constitute the

practice of a profession, even though the services invoLve the appl-ication of

special-ized knowledge.

C. That the petition of Edward A. Rogers is denied and the notices of

deficiency issued l{.ay 22, 1972 and November 24, L975 are sustained, together with

such penalties and interest as may lawfully be owing.

A1bany, New York

February 14, LgTg

ATE TAX COMMISSION

-
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