
STATE OF, NEW,.Y,ORK
STATE'TAX COMMISSION

. ,  In  the Mat ter  of  the pet i t ion

o f

HARRY F. KERN
For a Redetermination of a Deficiency or
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under  Ar t ic le(g 23 of  the
Tax Lawrfor the year(s):<*cr*sxioddn* L965;
1 q 6 6 ,  1 9 6 7 ,  1 9 6 8  a n d  1 9 6 9 .

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

nrhe is an employee of the Department, of Taxation and Finance, over 18 years of

age, and that on the l4th day of F.ebruary ,  L979, xhe served the within

Notice of Decision by (cert i f ied) mai l  upon Earry F. Kern

by enclos ing a

a s  f o l l o w s :

{cXgtr5f**eg1g"**i{Wgpf) the petitioner in the within proceeding,

true copy thereof in a securely sealed postpaid wrapper addressed

Ilarry F. Kern
LJ-oyd Lane, LJ.oyds Neck
Huntington, New York LL743

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the (xm$mCglaf*xe

a&*kd pet i t ioner herein and that the address set forth on said wrapper is the

last known address of rhe (XgDoeoeskaFd:ce:{p&*hs) petirioner.

AFFIDAVIT OF I',IAILING

Sworn

14th

to  before me th is

day of February , L979

rA-3 (2/76)



STATE OF. NEW ,YORK
STATE .TRx coIotrssIoN

In the Matter of the Pet iEion

o f

HARRY F. KERN
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le (x )  23 of the
Tax Lawlfor rhe year(s) *X*e:rqd<6E* 1965,:
1 q 6 6 .  ' l  

9 6 7  .  : l  9 5 8  a n c l  1 9 6 9  -

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that,

:phe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  l4 thday  o f  February  ,1979 r  xhe  served thewi th in

Notice of Decision by (cert i f ied) maiL upon Norton Kern, EsQ.

AFFIDAVIT OF },IAILING

by  enc los ing  a

a s  f o l l o w s :

(representat ive of)  the pet i t ioner i .n the within proceeding,

true copy thereof in a securely sealed postpaid wrapper addressed
Norton Kern, Esg.
Re id  and Pr ies t ,  Esqs .
40 WaLl Street
New York,  NY L0005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excl-usive care and custody of

the united states Postal  service withln the state of New york.

That deponent further says that the said addressee is the (representat ive

of rhe) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

I4 th  day  o f  February  ,  L97g

rA-3 (2/76)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBhNY, N'ew Yonr tzeez

Fsbrunry l{n t9?tJ A M E S  H .  T U L L Y  J R . ,  P R E 9 I D E N T

M I L T O N  K O E R N E R

THOMAS H .  LYNCH I

I

S6:rlA! F. Kef,tr
IiXott* t{tn@r &16y&s l$eEk
Srentlnstmlr !{ow fofie 11?{t

Satr ltnr Keunr

Please take notice of the deeiglon
of the State Tax Commission enClosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(g) ?32 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { rentlrg
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

{fe66ph Chfry"'taty
Swr{*E Sxmlnar

Petitioner's Representative

Taxing Bureau's Representative

TA-r.r2 (6/77)



t

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetiLion

of

HARRY F. KERN

for Redetermination of a Defieiency or
for Refund of Unincorporated Business
Tax r-rnder Article 23 of the Tax Law for
the  Years  L965,  L966,  L967,  L968 and
L969

DECISION

Petit ioner, Harry F. Kern, Lloyd Lane, L1-oyds Neck' I luntington,

New York LL743, fi led a petiEion for redetermination of a deficiency

or for refund of unincorporated business tax under Article 23 of

the Tax Law for the years 1965, !966, L967, L968 and L969 (Fi le

No. OO44g).

A small claims hearing was held before l{i l l iam Valcarcgl,

Hearing Officer , 8t the offices of the State Tax Co:rmission, Ttso

World Trade Center, New York, New York, on December 15, L977 at

9 :15  A.M.  Pet i t ioner  appeared by  Re id  and Pr ies t ,  Esqs .  (Nor ton

Kern, Esq.,  of  counsel) .  The Income Tax Bureau appeated by Peter

Cro t ty ,  Esq.  (Abraham Schwar tz ,  Esq. ,  o f  counse l ) .

ISSUE

Whether petit ioner maintained a regular place of business

outside New York State, thereby entit l ing him to allocate his

income and deductions on the basis of the statutory formula method.
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FINDINGS OF FACT

1. Pet i t ioner,  Harry F.  Kern,  and his wi fe,  Janet C. M.

Kern, t imely fi led New York State ineome tax resident returns for

the years 1965 through 1969. Petit ioner also fi led unincorporated

business tax returns for said years and allocated his net business

income on the basis of the three factor formula provided for in

sect ion 707(c) of  the Tax Law. The business al locat ion schedules

attached to the unincorporaLed business tax returns allocated his

net business income for the respective years on the basis of the

following percentages :

L965 L966 L967 L968 L969

ProperLy
Salar ies
Receipts

Tota ls

Business
Al locat ion
Percentage

82%
36%
50%

L68%

84%
32%
50%

84%
32%
s0%

86.86%
3L .69%
s0.00%

70.Lt%
42.LL%
50.00%

t62 .2L%L66% L66% 168.557"

56% s5% ss% 56.L8% 54.07%

2. The L965 Federal tax return fi led by petit ioner and his

wife was audited by the Internal Revenue Service. As a result,

petit ioner and his wife fi led a "Notice of Change In Taxable Income

by United States Treasury Department Pursuant to Section 659 of the

New York state Tax Lalrr. " Among the changes reported was the dis-

allowance of a promotional expense which resulted in an increase in

income subject  to unincorporated business tax of  $3,922.00 and

addi t ional  unincorporated business tax due of  $87.86.

3. The Income Tax Bureau conducted a field audit in connection

with petit ioner's unincorporated business tax returns for the years
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L965 through L969. As a resul t  of  the audi t ,  the al locat ion

factors for salaries and receipts were increased from the per-

centages reported (see Finding of  Fact "1",  above) to 15% for each

of the years involved. This proposed adjustment r^ras a tentative

agreement reached between the auditor and petit ioner's representative.

However, petit ioner rejected the proposal and a Statement of Audit

changes was issued on February 28, L972. 0n the same date, the

Income Tax Bureau issued a Notice of Deficiency against petit ioner,

assert ing unincorporated business tax of  $3,963.92, plus interest

o f  $757.02 ,  fo r  a  to ta l  o f  $4 ,720.94 .  Ar  the  hear ing ,  rhe  rncome

Tax Bureau moved to increase the deficiency in accordance with

689(d) (1) of the Tax Law. The increased deficiency would have

disallowed any allocation whatsoever, oo the grounds that the

petit ioner did not have a bona fide office outside New york State.

PetiLioner countered by submitt ing computations of business

allocation percentages more favorable to him than those originally

shown on the returns f i led.

4. For many years prior to L956, petit ioner was a foreign

editor of Newsweek Magazine. In 1956 he started a business which

he called "Foreign Reports" and operated this business during the

years at issue. Petit ioner traveled throughout the world gathering

economie and poli t ical information and oral ly reported. his f indings

to top executives of large corporations. The business was, in

essence' advising and consult ing with these execuLives on foreign

developments, with part icular emphasis on the petroler1m industry.
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5. Petit ioner maintained an office in New Yorl< City during

the years at issue. He also owned LO}% of the stoclc of a Japanese

corporation, Foreign Reports Tokyo Limited. He does not contend

that the office in Tokyo was an office for business allocation

purPoses. Petit ioner contended that he maintained an office in

Beirut ,  Lebanon, and paid a resident of  Lebanon to: lct  as his

representative in Beirut. The representative was paid a lump-sr:m

which was to cover his saLary, his secretaryrs saLar:y, rent for an

off ice,  4rr  automobi le,  postage, etc.  Dur ing the ye;rrs at  issue,

the representative worked exclusively for petit ioner:. petit ioner

frequently used the office in Beirut when he was in the Middle East.

He held meetings at the office and wrote reports, merde phone calls

and sent and received cables at and from said officer. The directory

of the building of the Beirut office indicated both "Foreign

Reports" and t 'Harry Kern."

6. The unincorporated business tax returns for. L965 and

L966 stated that the business n€rme used by petit ion€rr vras "Foreign

Repor ts .  "

7 - The office in Beirut was used for the gathe,ring of infor-

mation. This information was usually disseminated to the executives

of pet i t ioner 's corporate c l ients at  the headquarters of  the

various corporations. The meeting with the executives took place

in ci-t ies such as Tokyo, London, Paris, New York, Pittsburgh, Amsterdam,

Eindhoven (The Netherlands), san Francisco and in Findlay, ohio.

CONCLUSIONS OF LAW

A.

p lace  o f

That the office

business outside

in Beirut, Lebanon, constituted a regular

New York State within the meaning and
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in tent  o f  sect ion 707(a)  of  the Tax Law;  therefore,  pet i t ioner

is entit led to al locate his income and deductions on the basis

of the three factor formula provided for in section 707(c) of

the Tax Law.

B.  ThaL s ince the income producing aspect  o f  pet i t ioner 's

services was not performed by or through the Beirut off ice, al l

gross income (for purposes of the al location formuLa) constituted

a New York State factor .

C. That the Income Tax Bureau is hereby directed to modify

the Notice of Deficiency issued February 28, L972 by changing the

gross income factor to LO}% and by retaining the factors for

property and salaries as reported by petit ioner on his business

al locat ion schedule.

D. That the petit ion of Harry F. Kern is granted to the

extent that his original factors for property and sal-aries are

deemed correct; except as so granted, however, the petit ion is

in al l  other respects denied.

DATED: Albany, New York

February 14, L979

STATE TAX COMMISSION


