
SfATE OF NEw YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

I{ARRY P. GOLDBERG

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat l_on or  a Refund

AFFIDAVIT OF },IAILING

of Uninconcorated Burslness
Taxes under Art icle(x) 23 of lbe
Ta; Law for the year(s)xt(*ts€qtfdtK$gg A968,
1969 ano 1970.

Sta te  o f  New York
County of AlbanY

John Huhn

5he is an employee of

age, and that on Lhe

Notlce of Declslon

{rttfxagrnr4rt!.8x6f,}

by enclosing a true copy thereof in a

a s  f o l l o w s :

rhe Deparrmenr'. : ' ; : :";":  
": ;""":",""":: ' r : ' ;""::": ,

L4th aay or Febnrary , Lg79 , the served rhe within

by (certified) mail upon IIarry P. Goldberg

the pet i t ioner in the within proceeding,

securely seaLed postpaid wrapper addressed

Ifarr7 P. Goldberg
245-20 Grand Central Farkr,,ray
Bellerose, New York 11426

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the united states Postal  service within the st .ate of New york.

That deponent further says that the said addressee is the fxssxsqwg*fif51s

gfxthd( pet i t ioner herein and that the address set forth on said l rrapper is the

last known address of rhe (trFxCrxffet3fex6Sx8lt6) peritioner.

to before me this

day of F,ebruary

Sworn

14th

rA-3 (2/76)

re7g.



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ioh

o f

HAFRY P. GOLDBERG
For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund

AFFIDAVIT OF MAILING

o f {Jnincorporated Business
Taxes under Art icleQsr! 23 of the
Tax Law,for the year(s) cxxficxtcdds* 1968,
L969 and 1970.

State of New York
County of Albany

John Httle ,  being duly sworn, deposes and says that

lhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 14th day of February , L*g r tohe served the within

Notlce of Decislon by (certified) nail upon Brrce S. leffller, Esq.

by enclos ing a

a s  f o l l o w s :

( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

t rue copy thereof  in  a securely  seal -ed postpaid wrapper addressed
Bruce S. Leffler, Esq.
Goidel, Goldel & Helfenstein, P.C.
]-.27 Jotn Street
New York, NY 10038

and by deposit ing same encl-osed in a postpaid properl-y addressed wrapper in a

(Post off ice or off ic ial  depository) under the exclusive care and custody of

the united states Postal  service within the state of New york.

That deponent further says Lhat the said addressee is the (representat i .ve

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn

14th

to before me this

day of Februa:ry

rA- 3 (2 /7 6)

,  t979.



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

r  a -

reUrunqf L4, 19?9J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

MILTON KOERNER

THOMAS H .  LYNCH

Ifur5r P. Goldborg
0SFa0 M tuttrrt hrlffiy
SclJcanssr }ko$ $sfi{t II{SG

ht! HF. {hiLffie$

Please take notice of the So6tlt$n
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(il) TAA of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { ffi,Itil$
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Joscph Chn?rctY
lloar{ffi Elndrpr

Petitionert s Representative

Taxing Bureauts Representative

Sincerely,

TA-L.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

HARRY P. GOLDBERG

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the Years 1968 ,  1969 and L970.

Whether pet i t ionerrs act iv i t ies as

L969 and 1970 constituted the earrying

business, within the meaning and intent

Tax Law.

DECISION

Petit. ioner, Harry P. Goldberg, 245-20 Grand Central Parlnnray,

Bellerose, New York L1426, fi led a petit ion for redetermination

of a deficiency or for refund of unincorporated business tax

under Article 23 of the Tax Law for the years 1968, L969 and

L970 (Fi le Nos. L2623 and L2624).

A small claims hearing was held before Will iarn Valcarcel,

Hearing Officer, &x the offices of the State Tax Conmrission, Tbro

World Trade Center, New York, New York, on May 18, L978. Peti-

t ioner appeared by Bruce S. Leffler, Esq. The Income Tax Bureau

appeared by Peter Crot ty,  Esq. (Bruce Zal 'aman, Esq.,  of  counsel) .

ISSIIE

a salesman dur ing L968,

on of an unincorporated

of sect ion 703 of  the
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FINDINGS OF FACT

1. Pet i t ioner,  Harry P. Goldberg,  and his wi fe,  Leah R.

Goldberg, t imely fi led joint New York State income tax resident

retutns for L968, L969 and 1970, whereby he reported income from

his activit ies as a salesman. IIe did not f i le unincorporated

business tax returns for said years on the advice of his attorney.

2.  On March 31, L975, the Income Tax Bureau issued a Not ice

of Def ic iency against  pet i t ioner,  assert ing unincorporated business

tax  o f  $3 ,313 .37 ,  p lus  pena l t y  and  in te res t  o f  $2 ,302 .47 ,  fo r  a

to ta l  o f  $5 ,6L5.84  on  pe t i t ioner 's  ac t i v i t ies  as  a  sa lesman.

3.  Pet i t ioner,  Harry P. Goldberg,  rendered services as a

furniture salesman during 1968, L969 and 1970 for the firm of

David M. Lee and Company (hereinafter "the company") located in

Richmond, Virginia. He was compensated on a commission basis

with no withholding of payroll taxes and no reimbursement of se1-ling

expenses.

4.  Pet i t ioner was assigned a speci f ic  terr i tory wi th in the

New York metropolitan area, whereby specific clients were designated

for him to sel1 to and service.

5. The company maintained an office and showroom at 200

Lexi-ngton Avenue, New York, New York, at a location known to the

industry as "The Furniture Exchange." Petit ioner was required to

be in attendance at this office and showroom on every Friday, where

he was required to write up his orders and to attend to visit ing

customers from various locales. I lowever, he was only entit led to

conrnissions from customers located within his assigned territory.
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6. Petitioner was periodically required to visit the main

office and factory in Richmond, Virginia. The travel and lodging

expenses incurred by petit ioner for these trips were reimbursed

by the company.

7. Petit ioner scheduled his own appointments which were

subjeet to change by the company. The company would periodically

require petit ioner to visit certain customers, to service complaints

and to promote the sale of specific items that were not sell ing in

accordance with their expectations.

8. PeLitioner was provided with a sales manual which he was

required to adhere to.  A11 sales were subject  to the terms, con-

ditions and approval of the company.

9. Petit ioner r^ras forbidden from representing other firms and

was required to devote all of his sell ing time and effort to the

company. On special holidays, petit ioner was assigned to a

customer 's retai l  business to assist  and promote sal-es.

10. Petit ioner maintained a self-emp1-oyed retirement ("Keogh")

plan and paid self-employment taxes during 1968 , 1969 and L970.

11. Pet i t ioner was per iodical ly required to assist  in the

training of new salesmen.

CONCLUSIONS OF LAW

A. That David M. Lee and Company exercised sufficient direction

and conLrol  over pet i t ioner 's act iv i t ies,  so as to cause him to

become its employee, within the meaning and intent of section 703(b)

of the Tax Law; thus, the income derived from petit ioner's

activit ies as a salesman was not subject to unincorporated business

tax.



r

,  -_4

B. That the pet i t ion of  Harry P.

the Notice of Deficiency issued March

DATED: Albany, New York

February 14, L979

Goldberg is

31 ,  L975  i s

STATE TAX

granted and

cancel led.

COMMISSION

\"-w,^ \c*^-.--


