
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
JACK D. GARFI]NKEL

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes under Art ic lef tp 23
Tax Law r for the Year(s)OdOCHF)tD@$
1968. L969 and L970.

SLate of New York
County of Albany

John Huhn

phe is an employee of

age, and that on the

Notice of Decislon

AFFIDAVIT OF I{AILING

of  the

ffi

by enclosing a true copy thereof in a

as follows: Jack D. Garfunkel
58 Oregon Ave.
Bronxvil-l-e, New York 10708

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive eare and custody of

the United States Postal-  Service wiLhin the State of New york.

That deponent further says that the said addressee is the trcaQrr{crartfi(XicQGl

*ft)@G0 petitioner herein and that, the address set forth on said wrapper is the

last known address of the @ pet i t ioner.

Sworn to before me th is

day of February

rhe Deparrment',:";::":r:: 
":. 

;":":.,"""::":";:,::':,

14th day of February , L9 79, Ehe served the within

by (certified) mail upon Jack D. Garfunkel

the pet i t ioner in the within proceeding,

securel-y sealed postpaid r^rrapper addressed

,  Lg 79.
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JACK D. GARFI]NKEL

For a Redet .erminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under Art iele(jf ,) 23
Tax Law r for rhe year (s) )OemeiHOAdSgiX

L953,,L969 and 1970.

State of New York
County of Albany

John lluhn

phe is an employee of the

age, and that on the 14th

Notice of Decision

, being duly sworn, deposes and says that

Departrnent of Taxat ion and Finance, over 18 years of

day of February ,  1979,)Glhe served the within

by (cert i f ied) mai l  uponMax Berey, Esq.

of)  the pet i t ioner in the within proceeding,

in a securely sealed postpaid wrapper addressed

AFFIDAVIT OF },IAILING

of the

(representat ive

by enclosing a true copy thereof

as fol lows: M,ax Berey, Esq.
953 Gl-oucester Court
!'Iestbury' NY 11590

and by deposit ing same encl-osed in a postpaid properl-y addressed wrapper in a

(post of f ice or off ic ial  depository) under the excl-usive care and custody of

the united states PostaL service within the state of New york.

That deponent furEher says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn lo  before me th is

L4th day of February

rA-3 (2/76)

,  L9  79 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATb OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

fibnr*'y ldr l$tp

Jra* F, erfme*l
SS &t$sn Avc*
$rqqNrnisl*r thilr Tortk tSlS*

oiaf ffi. 0rrfm*;lt

Please take notice of the DrCirton
of the State Tax Commission enctrosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to sectiorsf t!! of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within i Fil*b
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York 12227. Said inquiries will be
referred to the proper authority for reply.
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Petitionerts Representative

Taxing Bureau's Representative
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STATE

STATE

OF NEW YORK

TA)( COMMISS ION

In the Matter of the Petit ion

o f

JACK D. GARFUNKEL

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law for
the Years 1968,  1969 and 1970.

Whether  pet i t ioner 's  act iv i t ies as an

dur ing 1968,  1969 and 1970 const i tu ted the

unincorporated business.

DECISION

Petit ioner, Jack o. Garfunkel, 58 Oregon Avenue, Bronxvil le,

New York 10708, f i led a petit ion for redetermination of a

deficiency or for refund of unincorporated business tax under

Article 23 of the Tax Law for the years 1968, 1969 and L}TO

(F i l e  No .  14004)  .

A small claims hearing was held before Harry Huebsch,

Hearing Off icer, dt the off ices of the State Tax Cornmission,

Two Wor1d Trade Center, New York, New York, on March 7, L978

at  1:15 P.M.  Pet i t ioner  appeared pg se and by Max Berey,  Esq.

fhe Income Tax Bureau appeared by Peter Crotty, Ese. (Abraham

Schwar t z ,  Ese . ,  o f  counse l ) .

ISSUE

insurance salesman

earrying on of an
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FINDINGS OF FACT

1. Petit ioner, Jack o. carfunkel, t imely f i led New York

State personal  income tax returns for  1968,  1969 and Lg7O. He

did not f i le unincorporated business tax returns for said years.

2. fkre Income Tax Bureau contended that petit ionerrs

activit ies as an insurance salesman constituted the carrying on

of an unincorporated business. Accordingly, i t  issued a Notice

of  Def ic iency against  pet i t ioner  on October  27,  L975 for  $1,615.70

in unincorporated business tax,  p lus $543.01 in  in terest ,  for  a

to ta l  o f  $2 ,158 .71 .

3.  Dur ing the years at  issue,  pet i t ioner  wrote a wide

variety of insurance policies for between 23 and 3O principals.

He contended that he was an employee of his prime principal,

Mutual Benefit  Life Insurance Company (hereinafter "Mutual").

He conceded that the income derived from all  other principals

was subject to unincorporated business tax.

4. l fhe percentage of income derived from Mutual compared

to to ta l  income was 49.9% in 1968,  41.8% Ln 1969 and 36.7% Ln

1970 .

5.  Mutual  wi thheld soc ia l  secur i ty  taxes f rom pet i t ioner 's

commission income and provided him with a major medical plan.

He part icipated in Mutual 's pension retirement fund plan which
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matured when he reached age 65 in 1968. At that t ime he was

to receive $245.00 per month. He and Mutual contributed equally

to the fund and the amount conLributed was based on his earnings.

6. Mutual permitted petit , ioner to seIl  insurance for other

principals. As a result,  he placed risks with whichever company

was most beneficial to his cl ient. Petit ioner made his ovtn con-

tacts since he was not supplied with leads by Mutual, which was

only concerned with the volume of his sa1es. Petit ioner did

not have to make out reports for Mutual or account for his time,

and he could take vacations at wil l .

7. Petit ioner had his own off ice, from which he conducted

business. Mutual 's name did not appear on the off ice door or

on pet i t ioner 's  le t terhead.  His  wi fe ,  s is ter  and brother- in-1aw,

who al l  were Mutual insurance agents, worked for petit ioner in

his off ice and were compensated by him for their services.

B .  Pe t i t i one r ' s  o f f i ce  expenses  to ta l l ed  $18 ,669 .7 I  i n

1968.  He contended that  he received 20% above f i rs t  year 's

commissions from Mutual, ds reimbursement for the off ice expenses

which he incurred. Reimbursement from Mutual amounted to $L,575.52

for said year. Similar expenses and reimbursement existed during

L969 and 1970.
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9.  Pet i t ioner  f i led Federa l  Schedule "C,  "  in  order  to

claim deductions for off ice expenses which he incurred. l fhe

expenses included items such as wages, commissions, advert ising,

cl ient entertainment, promotions and expenses for cl ients'

physical examinations.

CONCLUSIONS OF LAW

A. l f l ra t  pet i t ioner ,  Jack D.  Gar funkel 's  act iv i t ies as an

insurance salesman during L968, 1969 and L97O constituted the

carrying on of an unincorporated business and that al l  income

derived therefrom, including the ineome derived from Mutual

Benefit  Life Insurance Company, was subject to unincorporated

business tax in accordance with the meaning and intent of

sect ion 703 (a)  o f  the Tax Law.

B. That the petit ion of Jack D. Garfunkel is denied and

the Not ice of .Def ic iency issued October  2 '7 ,  1975 is  susta ined.

DATED: Albany, New York

February 14, 1979

STATE TA)C COMMISSION

COMMISS]ONER


