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STATE
STATE

OF NEI^I YORK
TAX COMMISSION

In the Mat ter  of  the Pet i t ion

o f

MURRAY FISTEL

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes under  Ar t i c le (s )  23 of the
Tax Law, for the Year (s))6O(XEO(D0]O@O(

1 9 7 0  a n d  1 9 7 1 .

State of  New York
counry of Albany

ilohn Huhn ,  being duly sworn, deposes and says Lhat

ghe is an empLoyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 23xdday of February , LEIT , fi. served the within

Notice of Decision by (cert i f ied) mai l  upon Murray Fistel

W the pet i t ioner in the within proceeding'

by enclosing a t . rue copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Mur ray  F is te l
237]- East 27th Street
Brooklyn, New York IL229

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(post of f ice or off ic ial  depository) under Lhe exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is che $mege!0KgclE{lG

:OmC@( pet i t ioner herein and that the address set forth on said wrapPer is the

last known address of the pet i t ioner.

Sworn t.o before me this

23xd, day of February ,  1979

AFFIDAVIT OF MAILING
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STATE OF NEW YORK
STATE TAX COMI.,IISSION

In  the l " la t ter  of  the Pet i t ion

o f

MURRAY FISTEL

For a Redeterminat ion of a Def ic iency or
a Revision of a DeEerminat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le  (s )  23 of the

AFFIDAVIT OF },IAILING

rax Law. ror ttrldfdrS"rJa$ffiM

CPA

by enclosing a

a s  f o l l o w s :

SLaEe of New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

Xhe is an employee of the Department of Taxat ion and Finance' over 1-8 years of

age,  and rha t  on  rhe  23rd  day  o f  February  ,1979,  & .  served the  w i th in

Notice of Decision by (certif ied) maiL upon Jack BerikowLtz,

(representative of) the petit ioner in the within proceedtng,

true copy thereof in a securely seaLed postpaid wrapper addressed

Jack Berkowitz, CPA
500  Wes t  235 th  S t .
Bronx, Inr 10463

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States PostaL service within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said tTrapPer is the

last known address of the (representat ive of the) Pet i t ioner.

Sworn to before me th is
' i t r ;

23rd day of February'r" , 1979.
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OE NEW YPRK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK T2227

rMgl t$r lffr

ffir*ry #*frt*t
ilil?* *rilt *1[t& *mt$
ilroE*lfa* rilt ffiffi [tr***

ffis l&* s[*t*l*

Please take notice of the n|*fii#t
of the State Tax Commission enclosed herewith.

You have now exhausted your rig$r$ review at the administrative
level. Pursuant to section(s) r:* of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenc* i" 

*t*ffif
Court of the State of New York, Albany County, within
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accotdance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

ffimlffi'

Petitionert s Representative

Taxing Bureau's Representative

oil Srl1 Ghfl

TA-r.r2 (6/77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the MaLter of the Petit ion

o f

MURMY FISTEL

for Redetermination of a Deficiency or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax Law for the
Years L970 and L97L.

DECISION

Pet i t ioner,  Murray Fistel  ,  237L East 27Eh Street,  Brookl-yn,

New York LL229, fi led a petit ion for redetermination of a deficiency

or for refund of unincorporated business tax under Article 23 of

the Tax Law for the Years 1970 and 1971 (File No. L4284).

A small claims hearing was held before Harry Huebsch, I learing

Officer, 8L the offices of .the State Tax Commission, Two World

Trade Center,  New York,  New York,  on May L7, L978 ax 1:15 P.M.

Petit ioner appeared by Jack Berkowitz, CPA. The Income Tax Bureau

appeared by Peter Crot ty,  Esq. (Bruce Za1.anan, Esq.,  of  counsel) .

ISSUE

Whether pet i t ioner 's act iv i t ies as a sales representat ive

during L970 and 1971 constituted the carrying on of an unincorporated

bus iness .

FINDINGS OF FACT

1.  Pet i t ioner

returns for L970 and

tax returns for said

f i led New York State personal ineome tax

IIe did not f i le unincorporated business

timely

L97L.

years.
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2. The Income Tax Bureau contended that petit ioner was

engaged in the carrying on of an unincorporated business and that

the income derived therefrom was subject Eo unincorporated business

tax.  Accordingly,  i t  issued a Not ice of  Def ie iency against  h im on

January 26, L976 for L970 and L97L, in the amount of  $2,222.75

in unincorporated business tax,  p lus $560.12 in interest ,  for  a sum

of  $2 ,782 .87 .

3. Petit ioner was a sales representative during the years at

issue. He sold chi ldren's wear for  three pr incipals and was reim-

bursed for the sales he made on a couwrission basis. He maintained

an office at 112 West 34th Street in New York City where Ehe merchan-

dise was displayed. Pet i t ioner was not reimbrused for of f ice or

any other expense by his principals. Petit ioner shared the office

with another sales representative who paid a share of the office

expense. They cooperated in sales and split eormnissions.

4.  There was no control  over pet i t ioner 's day-to-day

activit ies by his principals. They did not withhold income taxes

or social security from his compensation, nor was he covered by

unemployment and disabil ity insurance. He fi led Federal Schedule
rrCrr  to c la im deduct ions for business expenses. Pet i t ioner had his

ovrrr letterhead.

CONCLUSIONS OF LAI{

A. That  the act iv i t ies of  pet i t ioner ,  Murray F is te l ,  &s a

sales representative during L970 and L97L constituted the carrying

on of an unincorporated business, in accordance with the meaning

and intent of section 703 of the Tax Law; thus, the income derived

therefrom was subject to unincorporated business tax.
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B. That the petit ion of Murray

Notice of Deficiency issued January

with such additional inLerest as may

DATED: Albany, New York

February 23, L979

Fistel  is  denied and

26,  L976 is  sus ta ined,

be lawfully owing.

the

together

COMMISSION


