
STATE OF NEhI YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

JOIIN and EVELYN BEI,O T
For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat ion or a Refund
of lJnincorporated Buslness
Taxes under Art ic le (x) 23 of the
Tax Law I f or the Year (s):sqr0€o$odc60 1970. :

Stat,e of New York
County of Albany

Jolrn h;hn , bei-ng duLy sworn, deposes and says that

*te is an employee of the Department of Taxat ion and Finance, over L8 years of

age, and that on rhe 14th day of February , Lg79, she served rhe wirhin

Notlce of Declslon by (cerrified) maiL upon John and E\rel-yn Belott

by enclosing a

as  fo l lows:

@ the pet i t ioner in the within proceeding,

true copy thereof in a secureLy sealed postpaid wrapper addressed

John and Evelyn Belott
Elnora, New York

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the {CI€€e€s€fifi€oQ{t€c

)Dftlob€O petitioner herein and that the address set forth on said wrapper is the

last known address of the @ pet i t ioner.

Sworn to before me this

day of Febnrary

AFFIDAVIT OF MAILING

4rh
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pef i t ion

o f

JOHN and EVEIYN BEIOTI
For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
o f Unincorcorated Brsiness
Taxes under  Ar t i c1e64 23 of  the
Tax Law,for the Year(&| 0uo(Xdx86d{s)r 1970.

Sta te  o f  New York
County of Albany

Jolrn llulrn

Ehe is an employee of the

age, and that on the 14th

Notlce of Decislon

( representat , ive

by enclos ing a t rue copy thereof

a s  f o l l o w s :

, being duLy sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of Februa:ry , Lg Tgr rhe served rhe wirhin

by (certified) mail upon Iouis Giaquinto, CPA

of) the pet i t ioner in the within proceeding,

in a securely seaLed postpald wrapper addressed
Louls Glaquinto' CPA
Chrarles L. l4a:rrln and Conpany, P.C.
12 Jay Street
Sehenectady, }fY 12305

AFFIDAVIT OF },IAILING

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the united states PostaL service within the state of New york.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said $rrapper is the

last known address of the (representat ive of the) pet, i t ioner.

Sworn to before me this

14th day of Febrrrarry

rA-3 (2/76)
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JAMES H .  TULLY  JR . ,  PRESIDENT

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALEANY, hI€W YORK 12227

36m&sf Ltt, l9?9

&fi xtdt Srul$ri hlott
El-rwra' leir Xlsk

ft*r !*s* #S Hrc' S*lafitl

Please take notice of the &StStSl
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(g$ Wg of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New iork, Albany County, within t ffitth$
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
aclordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York 12227. Said inquiries will be
referred to the proper authority for reply.

Sotwer C*VslrrP,W
fnar{ftg Eredrsr

Petitioner's Representative

Taxing Bureauts Representative

t)
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STATE OF NEII YORK

STATE TN( COMMISSION

In the Matter of the Petition

of

JOIIN and EVELYN BELOTT

for Redeterminati.on of a Deficlency or
for Refund of Unincorporated Business
Tax under Articl-e 23 of the Tax Law
for the Year 1970.

DECISION

Petitioners, John and Evelyn Bel-ott, Elnora, New York, filed a petition for

redetermination of a deficiency or for refund of unincorporated business tax under

Art ic l-e 23 of the Tax Law for the year L97O (Fi l -e No. 12521).

A small clalms hearing was hel-d before Harry Huebsch, Hearing Officer, at the

offices of the State Tax Connuission, Building /19, State Campus, Albany, New York,

on February 8, 1978 at 9:00 A.M. PetLtioners appeared by Louis Giaguinto, CPA.

The Income Tax Bureau appeared by Peter Crotty, Esq. (Francis Cosgrove, Esq., of

counsel-) .

ISSUE

Whether the gain recei.ved by petitioners

subJect to unineorporated business tax.

in L97O from the saLe of land was

FINpTNGS OF g\CT

1. Petitioners, John and Evelyn Belott, timely fil-ed a New York State

personal- income tax return for 1970. They did not file an unirlcorporated business

tax return for said vear.
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2. The Income Tax Bureau issued a statement of Audit changes to petitioners'

in which it eontended that certain l-and sol-d by them had been an asset used in their

business of farmingi ttrerefore, the gain derived from the sale was subject to

unincorporated business tax. It al-so made other adjustments which petitioners

eoneeded were valid and are not at issue. Accordingl-y, the Income Tax Bureau

issued a Notiee of Deficiency against Petitioners on February 24' L975 for 1970 of

$2,521..49 in unincorporated business tax, plus $583.64 in interest '  for a total-  of

$3,105.13. An overpayment (plus interest)  in the sr:m of $11060'11 was to be

applied against this s,r:n, leaving a bal-ance due of $2,045.02.

3. Petitioners contended that the l-and in question was never used for far:ning'

It was wooded land which r,ras purchased and hel-d f or investment purposes ' They

further contended that they owned at least seven parcels of l-and in Lhe same

general viclnity. A11 parcel-s (including the land at issue) were referred to as

,rfarms,', i.e., Jensen Farm, Dyer Farm, Houck Farm, Tanner Farm' Weeks Fatm'

Johnson Farm, etc. A1-so, they contended that al-1 pareels at one time or other

were used in their business of farming, except for the land at issue'

4. petitioners did not submit documentary or any satisfactory evidence to

show that the land in question was purchased for investment purposes onl-y and

t h a t i t w a s n o t a n a s s e t o f t h e i r f a r n b u s i n e s s . P e t i t i o n e r s o n l y b u s i n e s s w a s

that of farming. No documentary evidence was submitted to show that the expenses

attributable to said land were ever treated separately and apart from other

expenses of the farn business for accounting and ta:< Purposes'



-3-

CONCLUSIONS OF LA!il

A. That petitioners did not sustain the burden of proof (in accordance with

section 689(e) of the Tax Law) required to show that the l-and in question was not

an asset of their business.

B. That the gain derived from the sale of said l-and constituted income from

an asset which was integrated and connected with petitionersr farming business' and

that it hras not income received solely by reason of their holding, l-easing or

managing real property exempt from the inposition of unincorporated business ta)<'

in accordance with the meaning and l-ntent of section 703(e) of the Tax Law' Neither

was the land purchased and sold for their o!{rr account, thereby exempting it in

accordance with section 703(d) of the Tax Law; therefore, petitionerst gain was

includable in business gross income in accordance with the meaning and intent of

section 205(a) of the Ta:c Law'

c. That the land ia question r,ras alleged to be wooded l-and and not used for

farming, si.nce al-l Land was integrated in the farmi-og business and was not used for

any other purpose, was immaterial-. Accordingl-y, petitionersr real estate

transactions pertaining to the ]-and in question constituted a part of the carrying

on of their unincorporated businessi thus, the income derived therefrom was

subject to unincorporated business tax in accordance with the meaning and intent

of section 703 of the Tax Law.



D. That the Petition

Deficiency issued FebruarY

DATED: A1-banY, New York

February 14, L979

-4-

Evel-yn BeLott is denied aod the Notice

sustained

of John and

24,  L975 is

\

\/\",aJto \C*^^,"/

STATE TAX COMMISSION

COMMISSIONER


