
STATE OT I{EW YORK
STATE TAX COMITTSSION

In the Matter of the Petition

o f

Stanley & Viola Zubawicz

dlb/ a Town Del icatessen

for Redeternination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax law

for the Year 1972.

AFFIDAVIT OF I'TAIIING

State of New York

County of Albany

Jay Vredenburg, being duly swora, deposes and says that he is an employee

of the Departnent of Taxation and Finance, over 18 years of age, and that on the

7th day of September, 1979, he served the u'ithin notice of Decision by certified

mail upon Stanley Zubawicz the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vrrapper addressed as fol lows:

Mr. Stanley Zubawica
25 Pavi l l ion Rd.
$uffern, Nf 10901

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the

United States Posta1 Service githin the State of New York.

That. deponent further says that the said a,eldressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

knowu address of the representative of the petitione

Sworn to before me this
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$tanley & Viola Zubawicz

d,/b/ a Town Delicatessen

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax l,aw

for the Year 1972,

AFFIDAVIT OT MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly swora, dep,os6s and says that he is an employee

of the Departuent of Taxation and Finance, over 18 years of age, and that on the
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Stanley & VioLa Zubawicz
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30 Lafayette Ave.
Suffern, NY 10901

and by depositing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Posta1 Service within the State
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and that the address set forth on said wrapper
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JAIfiS H. TUttY JR., PRESIDENT
UIITON KOERNER
THOMAS H. IYNCH

JOHN J. SOTI,ECITO
DIRECTOR

Telephone: (518) 457-7723

September 7, 1979

Stanley & Viola Zubawicz
d/b/ a Town Del icatessen
30 lafayette Ave.
Suffern, NY 10901

Dear Mr. & Mrs. Zubawicz:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) IZZ of, the Tax la,w, any proceeding in court to review
an adverse decision by the State Tax Corrrnissi.on can only be instituted under
Article 78 of the Civil Practice Laws and Ru1es, and must be corynenced in the
Supreme Court of the State of New York, Albany County, within 4 months frorn
the date of this noLice.

fnquiries concerning the conputation o:t tax due or refund allowed in
accordance with this decision may be add:ressed to the Deputy Couurissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York L2227. Said inquiries will be referred to the proper authority for
reply.

Sincerely,

: , t

.--i

frlcc: Pet i t ioner 's Representat ive
Stanley Zabawicz
25 Pavi l l ion Rd.
Suffern, NY 10901
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :

o f :

V I O L A Z U B A W ] I C Z a n d S T A N L E Y Z U B A W I C Z : D E C I S I O N
individuallY and as co-Partners

d/blu thq firm name of :
TOWN DELICATESSEN

:
for Redetermination of a Deficiency or
for Refund of Unincorporated Business :
Tax under Article 23 of the Tax Law
for the Year Ending June 30, 1972. :

petitioners, Vio|a Zrtbawicz and Stanley Zubawiez, individually and as

co-partners, d,/b/u the firrn name of Town De,licatessenr 30 Lafayette Avenue' Suffern'

New york 10901, filed a petition for redeterrmination of a deficiency or for refuncl

of unincorporated business tax under Articl-e 23 of the Tax Law for the year ending

June 30 ,  L972 (F i1 -e  No.  10849) .

A smal-l- claims hearing was held beforei Phil-ip Mercurio, Ilearing Officer, at the

offices of the State Tax Cormrission, Two World Trade Center, New York, New York, on

March 9, 1977 at L0:45 A.M. and on March i .4,  Ig77 at 10:45 A.M. Pet i t ioner

appeared by Stanley Zubawicz, Esq. The Income Tax Bureau appearecl by Peter Crotty'

Esq. ( Irwin Levy, Esq.,  of  counsel-) .

ISSUE

Whether petitioners ornitted income frorn thej-r partnership return for the

fiscal year ending June 30, 1972.



-2 -

1. A New York state partnership return was filed on behalf of Totrn

Del icatessen for the f iscal-  year ending June 30, L972'

2. On October 27, Lg75, the Income Tax Bureau issued a Statement of Audit

Changes against petitioners, Viol-a Zttbawicz:, and Stanl-ey ZubavrLcz, individual-ly and

as co-partners d/b/r:. the firm name of Town Delicatessen. The Statement of Audit

Changes was based on a field audit performed by the Income Tax Bureau for the

fiscal year ending June 30, 1972. In accor:dance with said Statement' the Income

Tax Bureau issued a Notice of Deficiency on October 27, 1975 asserting unincorpo-

ra ted  bus iness  tax  o f  $4g7.22 ,  pLus  in te res ; t  o f  $90.48 ,  fo r  a  to ta l  o f  $587 '70 '

3. The method used by the Income Tax Bureau in recomputing petitionersr

income was based on the "Source and Applic6tion of Funds'r method which resulted in

an unexplained source of funds of $111366.00 for the fiscal year ending June 30,

L 9 7 2 .

4. The New York State partnership rerEurn filed by petitioners indicated that

the entire profit was dist,ributed to Viola Zubawicz'

5. Petitioners contended that the In,come Tax Bureau did not take into

consideration the cash availab}e from all sources during the fiscal year ending

June 30, Lg72. Petitioners further contended that the Income Tax Bureau duplicated

expenses and did not take into consideraLion transfers of funds from checking and

savings accounts, in arriving at the unexpl-ained cash available'

6. petitioners did not submit any additional- documentary evidence regarding

additional sources of income, dupl-ication of expenses and transfers of funds from

checking and savings accounts.
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CONCLUSIONS OI'LAW

A. That petitioners failed to sustain the burden of proof required (in

accordance with the meaning and intent of section 689(e) of the Tax Law) to show

that they did, in fact, have other sources of funds available for the fiscal year

endi.ng June 30, L972.

B. That petitioner did not sustain the burden of proof required (within the

meaning and intent of section 689(e) of the Tax Law) to show that the method used

by the Income Tax Bureau was inaccurate and/or incorrect'

c. That the petition of viol-a zubawicz and stanley Zubawicz, individually

and as co-partners, dlb/rt the firm name of Town Delicatessen is denied and the

Notice of Deficiency issued on Octobe'r 27, 1975 is sustained, together with such

interest as may be l-awful-1-y owing.

DATED: A1-banY, New York

stP ? 1979

STATE TAX

PRESIDENT

ISSIONER

ISSIONER
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
:

o f
VIQLA. ZUBAWICZ and STANLEY zTJBAWIcz2

individually and as s[-parLneis-
d,/bt u th,g . f irm . nam.e o f ^ TOICN _ DEr.r Care S SEN

!  o r  a  Kec leEermlnac lon  o t  a  Det  j_c i -ency  or  :
)WXXSXdO6I(Xdfl(XXXXDdtliXtrtOlXllXdiXXXRe f und
of Unincorporated Business :
Taxes under  Ar t i c le  S f  23 of  the
Tax Law for the year(XXXXrc(eAASfi{S0 :
e n d i n q  J u n e  3 0 ,  L 9 7 2 -

Sta te  o f  New York
County of A1bany

Jay Vred.enburg ,  be ing duly sworn,  deposes and says that

:€he is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on t t re 19th day of  Septembef  ,  L979 ,  )6he served the wi th in

Not ice of  Decis ion by {@Hffiifdt$ mail upon Stanley e Viola
ZubawLcz d/b/u
Town
Delicatessen oeeXBe$eXXXmUeXESX the petitioner in the within proceeding,

by enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea l -ed  pos tpa id  wrapper  addressed

as fol lows: Stanley e Viola ZubawLcz
d/b/ a Town Del icatessen
25 Pavi l ion Road
Suf fe rn ,  New York  10901

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i t ,ed  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that rhe said addressee is rhe AmOgEXmgO{:fg

)gfXXXgOXpeti t ioner herein and that the address set forth on said wrapper is the

last known address of the )GXpOO6XXKtOtltts)(0O(XlGp( peririoner.

Sworn to before me th is

day of September , L9 79

AFFIDAVIT OF },IAILING

9th

rA -3  (2 /76 )




