
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

N. Spencer Weiss

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax law

for the Years 1967 - L969.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

28Lh day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon N. Spencer trdeiss, the pet i t ioner in the within proceeding,

by enclosing a t . rue copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

N.  Spencer  Weiss
166-25 Powe]Ls Cove BLvd.
Whi tes tone,  NY 11357

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

this

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

, r tg i / :be

o f r ,  7979 .



STATE OF NEI,i YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

N. Spencer Wei-ss

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for the Years 7967 - L969.

AFFIDAVIT OF MAIIING

St.at.e of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of Sept.ember, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Doris A. Weiss the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy Lhereof in a securely sealed

postpaid wrapper addressed as fol lows:

M s .  D o r i s  A .  W e i s s
L66-25 Powel ls Cove Blvd.
Whitestone, NY 11357

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that Lhe address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

before



JAMES H. TULTY JR., PRESIDENT
MIITON KOERNER
THOMAS H. IYNCH

JOIIN J. SOLLECITO
DIRXCTOR

Telephone: (518) 457-1723

September 28, 1979

N. Spencer Weiss
166-25 Powells Cove BIvd.
Whitestone, NY 11357

D e a r  M r .  W e i s s :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative IeveI.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
repIy.

S incere ly ,

Pet i t ioner '  s Representat ive
Dor is  A .  Weiss
1,66'25 Powel ls Cove Blvd.
I ih i testone, NY 11357
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion :

o f :

N. SPENCER WEISS DECISION

for  Redeterminat ion of  a  Def ic iency or  :
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for :
the Years 1967 ,  L968 and 1969.

:

Pet i t ioner ,  N.  Spencer  Weiss,  L66-25 Powel ls  Cove Boulevard,

Whi testone,  New York 11357,  f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of unincorporated business tax under Art icle

23  o f  t he  Tax  Law fo r  t he  yea rs  1967 ,  L968  and  1969  (F i l e  No .  00559) .

A sma1l claims hearing was held before Harry Huebsch, Hearing

Offj-cer, dt the off ices of the State Tax Commission, Two World Trade

Center ,  New York,  New Yorkr  or r  October  25,  L97B at  10:45 A.M.  Pet j - t j -oner

appeared by his wife, Doris A. Weiss. The Income Tax Bureau appeared

by Peter  Crot ty ,  Esq.  (Frank Levi t t ,  Esg. ,  o f  counsel )  .

ISSUE

Whether  pet i t ioner 's  act iv i t ies as an insurance broker  dur ing

L967,  L96B and l -969 const i tu ted the carry ing on of  an unincorporated

bus iness .

FINDINGS OF FACT

t .  Pet i t ioner ,  N.  Spencer  Weiss,  t imely  f i led New York State

personal  income tax returns for  L967,  L968 and L969,  on which he

reported his occupation to be that of an insurance broker. Petit ioner
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a lso f i led unincorporated business tax returns for  sa id yearsr  oo

which he repor ted income f rom Leon Rosenblat t ,  Inc.  ( "Rosenblat t " ) ,  a

general insurance agency. He did not report income from the Union

Centra l  L i fe  lnsurance Company ( "Union")  on h is  un incorporated business

tax returns.

2.  On Apr i l  6 ,  L97I ,  the Income Tax Bureau issued a Statement  of

Audi t  Changes against  pet i t ioner  for  1968 and 1959.  Said Statement

imposed unincorporated business tax of  $410.56,  p lus in terest  o f

$33 .24 ,  f o r  a  to ta l  $443 .80 .  Pe t i t i one r  pa id  the  amoun t  shown  due  on

said s tatement  (p1us accrued in terest ) ,  and on September 30,  L97L,

f i led a Cla im for  Refund on Form IT-113X.  On December 28,  Lg73,  the

Income Tax Bureau issued a Notice of Disal lowance denying the amounts

o f  t he  re funds  wh ich  were  c la imed  ($ f69 .68  fo r  1968  and  $274 .L2  fo r

1969 )  .

3 .  On May 24,  L97L,  the Income Tax Bureau issued.  a Not ice of

Deficiency against petit ioner for L967 r on which it  contended that the

income derived from services performed on behalf of Union was subject

to unincorporated business tax. Said Notice asserted unincorporated

bus iness  t ax  o f  $188 .04 ,  p l us  i n t e res t  o f  $35 .06 ,  f o r  a  t o ta l  due  o f

$223.L0.  The Income Tax Bureau a lso made another  ad justment  to

petit j-oner's unincorporated business tax return which resulted from a

Federal audit change, and which petit ioner conceded.

4. Petit ioner contended that he was an employee during the years

at issue and performed services as such, and that he was not engaged

in the carry ing on of  an unincorporated business.

5.  Dur ing Lhe years at  issue,  pet i t ioner  operated f rom the of f ice

of Rosenblatt for whom he sold general insurance. He paid Rosenblatt
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f ixed month ly  serv ice charge for  desk space and for  c ler ica l  he lp '

pet i t ioner ts  te lephone at  Rosenblat t 's  p lace of  bus iness was l is ted in

his own name in the Manhattan telephone directory. He was paid on a

commission basis from which no deductions were made, and he was not

reimbursed for expenses which he incurred. Petit ioner did not submit

any ev idence as to  the degree of  Rosenbtat t ts  superv is ion over  h is

day- to-day act j -v i t ies.

6. petit ioner sold. l i fe insurance for Union and for other insurance

companies during the years at issue, but gave f irst preference to

Union.  He was paid on a commiss ion basis ,  sa ld commiss ions being

reported on wage and tax statements as "other compensation". Social

security tax was the only deduction from his compensation. He was

a member of the Union pension plan. Petit ioner was not required to

work f ixed hours for Union, was not under Union's general supervision

and was not precluded from performing services for other principals-

petit ioner was not reimbursed for expenses which he incurred' nor was

there any division of his t ime between Union and Rosenblatt.

7. Petit ioner determined when, where, how, and with whom he

would so l ic i t  bus iness.  He was a regis tered insurance broker  who was

licensed by the State of New York. He earned commissions from other

brokers and maintained an off ice in his home where he transacted

business.  He d.educted expenses on Federa l  Schedule ' rCrr  and had h is

own business le t terhead.  In  1967 he earned $5,078.14 f rom the sa le of

genera l  insurance on behal f  o f  Rosenblat t ,  and $7,235.10 f rom the sa le

of  l i fe  insurance on behal f  o f  Union.  In  1968 the amounts he earned

were  $7 ,562 .68  and  $3 ,302 .45 ,  r espec t i ve l y ,  and  i n  1959 ,  t he  amoun ts

we re  $8 ,965 .80  and  $4 ,023 .05 t  r espec t i ve l y .



- 4 -

CONCLUS]ON OF LAW

A. That  pet i t ioner ,  N.  Spencer  Weiss '  was engaged in  the carry ing

on of  an unincorporated business dur ing L967,  L968 and L969,  wi th in

the meaning and in tent  o f  sect ion 703 (a)  o f  the Tax Law- His  act iv i t ies

did not constitute services as an employee under section 703 (b) of the

Tax Law.

B.  That  the pet i t j -on of  N.  Spencer  Weiss is  denied and the

Not ice of  Def ic iency issued May 24,  L97L for  1967 is  susta ined,  together

with such addit ional interest as may be 1awfu11y owing. The Notice of

D isa l l owance  i ssued  on  December  28 ,1973  fo r  1968  and  1969  i s  he reby

susta ined.

DATED: Albany, New York

stP 2 B 1e7q

\h^tr'" V"p
COt'MreION-ER
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STATE OF NEW YORK

STATE TAX COMMISSION

TAX AFFEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAMES lI. TUttY JR., PRESIDENT

UITTON KOERNER
THOMAS H. LYNCH

JOHN J. SOIIECITO
DIRECTOR

Telephone: (5f8) 457-1723

September 28, 1979

N. Spencer Weiss
166-25 Powel ls Cove BIvd.
l.jhitestone , NY 11357

D e a r  M r .  W e i s s :

Please take not ice of the Decision of
herewith.

Lhe State Tax Commission enclosed

You have now exhausted your right of revier,r at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 af the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this noLice.

Inquiries concerning the computation of tax due or refund allowed in
accordance r,riLh this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York L2227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

Sincerely,

Pet i t ioner '  s Representat ive
Dor is  A .  Weiss
765-25 Powel ls Cove Blvd.
Idhi testone, NY 11357
Taxing Bureau's Representative
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STATts OF NSW YONS

STATE TAI( COSIMISSION

In ths Matter of'tbe ?etttton

of
I

N. SFENCER !{tsIS8 ,: ,-

Radetemrinat,j.on of a Defl,cleney or
Rpfund of Unlncorporated BusLnees
turdes Artlsle 23 of tho Tatr Law for
Years 196?, 1968 and 1969.

DECXBIOA

for
for
Tax
the

, pe.tltloaer, N. Spenner Wal.asr 166-25 P'qsel,ls. Covg. boulevarE

St?ritogtongr, 11ew York t1.357, f,itcd'a p€tl"tton for redoterntnatlo of, a

deficiency or for refund of unineorporated buslnosa tax under Artlcle
' : : a

t3 0f' tha rax,r8s'f6r 'the yaars 196?' 1968 andl 1969 (Stto No' 00559t ' 
" '  

'  ' '

i  '  
: ,  :  , l

. A smalX,,,.clal"ms hearing wag held befora Harryt SuabEah, Eeari.ng 
'

: :. -: '

of,fLcerr et the offtcea of'ltne State Tax Cowrdgei.on, ltrB Wortd Tradc

Center, New York, New Yorkr orl October 25r 1978 at 10:45 A.M. Pctltl'oner

apgreared, by hie,w{f,er, Dotrig A, ,W61sgi ' Thc'Inaone lrax Burcau aSlpcarcd

by, Peter Crotty, EBq. (Frank trevl'tti Esg', of cor|nsel) .

TSSUB

Wtrether petttJ,Onerie acttvltLss as an lnsurancO:'brok&r durl,ng

1gf7r.:1958 arrd 1969 constituted the.carrying on, of, sn unincsrBorated
, . -  :  : t . .  :

buelnees.

TINDINGS OF E'A(II

I
I . :

porsonail

,roportad

Fstlt{onerr..$., $p*ncer WqLoa., tlnely ftlcd ,Bgrf York $tatc

income tax returnc for L967, 1968 and 1969r otl ufilelr he

h*e :oscnpatLon to' be that of as Lnsur'anse brokcr. Potltf"pfq





for whoql helsotrd generdX insuranee.',' EG pafd Rosenblsttof Rosenblatt I
I
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.  ::,,

CONCLUSION OF I,AW-

A, Tbat petit!.oner, N. SpcBcar Weiag, wa! angagGd ln thc earryLRg

on of an unlncorporated buslneas during .195?, 1968 and 1969r wlttrln
.  

- ' l - ,

the m€anLng end LntEnt of aeetlon ?03(al 6f therrfax ,Lar. Elo'aativl"tt38
. .  

. . . ' .  a .  . :

did, not eonsit*ot" sGrviEss'a". an anployec uader t€otLoo ?03(bl of,.tbc -_ _ - . _  _ '
.. . -:.. .: :

TaX lraw.''. 't: '

' 8. .'T}at the petitlon of til. Span*er,$eiee la danled and the 
,

Notiee of Deficiency iscu6d Ftay S4r tgll for L96? LE guttai'nedr togctbcr
: . ,., ' : '] :

wtth,suot add{,tLonal J,ntereet aa nqy be lawfully owing. The Hotlcc ,of

D{sallananee lsEuod on Deso8rbor 28t' t9?3 for,, L968 and 1969 l; hereby :

suatained.

DAlfBDr, 'Albanyr llew York

sEP 2 I 1e79




