
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Jay l .  Teitelbaum, Estate of

Phyl l is Teitelbaum, Executr ix

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for  the  Years  1965 -  7967.

AFFIDAVIT OF MA]IING

State of Ner,v York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

zBth day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Jay l .  Teit .elbaum, Estate of,  Phyl l is Teitelbaum, Executr ix,

the pet i t ioner in the within proceeding, by enclosing a true copy thereof in a

secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Jay L.  Tei te lbaum, Estate of
Phyll is Teitelbaum, Executrix
24 Nantwick St.
Lido Beach, NY 11561

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last known address of the

pet i t ioner .

o befo



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Jay L. Teitelbaum, Estate of

Phyl l is Teitelbaum, Executr ix

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for the Years 7965 - 1967.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28Eh day of September, 1979, he served the within noLice of Decision by

cert i f ied mai l  upon Bruce S. Leff ler the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Mr .  Bruce S.  Le f f le r
1 2 7  J o h n  S t .
New York,  NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the SLate of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

s*"/r:;
28ith day/

ueror{ne l_s

\,--t

of SEp r ,  1 9 7 9 .



JAMES H. TUTIY JR., PRESIDENT
MITTON KOERNER
THOMAS H. I,YNCH

JOH]II J. SOIIECITO
DIRECTOR

Telephone: (518) 457-7723

September 28, 7979

Jay L. Teitelbaum, Estate of
Phyl l is Teitelbaun, Executr ix
24 Nantwick St.
Lido Beach, f f i  11561

Dear  Ms.  Te i te lbaum:

Pl-ease take not ice of the Decisi-on of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the a&ninistrative level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to revier+
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 rnonths from
Lhe date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York L2221. Said inquir ies wi l l  be referred to the proper authori ty for
repIy.

Sincerely,

Pet i t ioner '  s Representat ive
Bruce S.  le f f le r
127 John St. .
New York, NY 1003B
Taxing Bureau' s Representative



STAf,E OF NEW YORK

STNTE TA)( CON,IMISSICN

Trr tlre lulatter of the Peti-tion

of

TTIE ESTAIE OF JAY L. TEITtr.;BAIM
(Phyllis Teitelbaun, D<ecutrix)

for Redetermination of a Deficienqg or
for Refi:nd of Unincorporated Business
Tax under Article 23 of the Ta< Larir
for tlre Years 1965, 1966, and 1967.

DECISICNI

Petitioner, tte Estate of Jay L. Teitelbaun, c/o Phyllis Teitelbaun,

(ak/a 1{rs. Phylli-* Kiesch) E<ecutrix, 24 Nantwick Street, Lido Beach, Nenr York

11561, filed a petition for redetermination of a deficienqg or for refi.nd of

r:nincorSnrated business ta< rxrder Article 23 of ttre Tax Lavr for the years

1965, L966 arril- L967 (File No. 14350).

A snall clajrrs hearing was held before William Valcarcel, Hearing Officer,

at the offices of the State Ta< Conmission, T\r'o l{orld Trade Cerrter, Near York'

Nerur York, on Septenber 28, 1978 at 10:30 A.M. Petitioner appeared by Bruce S.

Leffler, Esq. Ttre Incore Ta< Br:reau apeearea kryr Peter Crotty, Esq. (Frank

Ievitt, Ese., of counsel).

Vflhrether ttre incrcne derj-ved frcrn trntitioner's acfiwiUies as a salegran was

sr:lcject to r:nincorgnrated business i:ax.

FIND]NC.S OF FASI

1. Petitioner, Jay L. Teit€lbaun (no,i deceased), and Phyllis Teitelbar.rn'

his wife, filed Nsrr York State ccnbined inaone tax resident returns for 1965,

1966 and !967, on vfrickr he relnrted busjness incone wfrich was derived frcnr his

activities as a sales representatirre. Unincor;nrated business tax returns

were not filed for said years.
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2. On Jarn-rary 3L, Lg72, ttre Inccne Tax Bureau issued a Notice of Deficienqg

against petitioner, asserting r:pincorSnrated br:siness ta< of $7L7.34, plus

penalty (pr:rsuant to section 685(a) of ttre Ta>c Lar) of $179'49 and interest of

$2I7.54, for a srtrn of $1,114.37.

3. petitioner was a ccrnnission salesnan for Alonzi F\rrnitr:re Ccnpany and

Silnercraft F\rrnitr-re Co. dr:ring Lg65, 1966 and 1967. Petitioner's wife,

Phyllis Teitelbaun, contended that:

(a) Petitioner's selling territory was lirnited to long Island,

New York City and to parbs of Nqrv Jersey.

(b) Petitioner was required to senrice accor:rrts, rcllect delinguent

accoutts, trace lost orders, investigate curplajnts, ald issue nnritten

relnrts on tle results of tlrese activities.

(c) Petitioner was required to distriJcute ald o<plain prcrnotional

nraterial.

(d) Petitioner was required to attend trai:ring seminars.

(e) Petitioner was required to follcw and conduct his sales acbiv-

ities in accordance wittr a sales nrarrual furnished by his princitrnls.

(f) Petitioner sold for trr,ro principals wittr tlrej-r kncnarledge and

consent.

(g) Petitioner was required to nahtain a daily log of all tris

activities, and sr:kxnit it on Friday of each rr'eek'

(h) Petitioner was regqired to be at tr-is principal's shourrocrn on

Friday of each vileek.

(i) At various tjrres, petitioner was required to attend regional

furniture shcn^rs.

(j) Petitioner was required to obtain permission fisn his

principals before taking a vacation.
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(k) Petj-tioner was not required to devote a specific annr:rrt of tjne

and effort bet\,,reen tle t\,rc principals.

4. Petilioner failed to introduce arry docr,urentaqr evidence to sr4ryorb.

his contentions.

COD{CIUSICNS OF IAIif

A. That petitioner dld not sur.stajn tte burden of proof r^hich requires

him Lo establish that neither of tlre b^/o firns wfrictr he represented exercised

sufficient direction and control orzer him, so as to create an enployer-enployee

relationship, wittrin tlre neaning and jntent of section 703 (b) of the Ta< Law.

B. That petitionerrs activities as a salesnan dr:ring L965, 1966 and 1967

constituted ttre canlzing on of an r:nj-ncorporated business tax, within the

reaning and intent of section 701(a) of the Ta< Larr.

C. That the petition of ttre Estate of Jay L. Teitelbar-un is denied and

tlle Notice of Deficienqg issued Jarlra:1z 31, 1972 is sustained, together wittr

such additional interest as nEry be lalrfully orring.

DATffi: Albany, New York

sEP 2 B teTe

srAf,E TA)( CCts44rSSrOAl
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JAMES H. TUttY JR., PRBSIDENT
MIITON KOERNER
THOMAS H. TYNCH

JOHIII J. SOIIECITO
DIRECTOR

Telephone: (51B) 457-L723

September 28, 7979

Jay L. Teitelbaum, Estate of
Phyl l is Teitelbaum, Executr ix
24 Nantwick St.
l ido Beach, f f i  11561

Dear  Ms.  Te i te lbaum:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) tZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, r^rithin 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed Lo the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
rep Iy .

S incere ly ,

cc: Pet i t ionerts Representat ive
Bruce S.  le f f le r
127 John St .
New York, NY 10038
Taxing Bureau' s Representati.ve



STAtrE OF NEW YORK

ST?$E TA)(" CCS,S{ISSICII

I.r tlre Matter of the Petition

of

TITE ESTATE OF ;TAY L. TETTH.;BATM
(Phyllis Teitelbaun, scectrt-rix)

for RedeterminaLion of a Deficienc,y or
for Refi:nd of Unincrorgnrated Business
Ta:c rrnder Article 23 of the Ta:< Lars
for the Years 1965, L966, and 1967.

DECISIODI

petitj-oner, the Estate of Jay L. Teitelbarcn, c/o Phyllis Teitelbaun'

(atk/a 14rs. Phyllis Kiesctr) Scecutrix, 24 Narrtr,rick Street, Lido Beach, Neur York

11561, filed a petition for redetermina'bion oi a deficienqg or for refund of

turincortrnrated business ta< r:nder ArLicle 23 of ttre Ta< Lalv for the years

1965, 1966 and 1967 (File l$o. 14350) .

A gna1l clajms hearing was held before William Valcarcel, Hearing Officer,

at ttre offices of ttre State Ta< Conmission, t\uo l{cr1d Trade Center' Near York,

Nerrar York, on Septenicer 28, 1978 at 10:30 A.M. Petitioner appeared by Bruce S.

I-effler, Esq, The Inccne Ta< Br:reau appeared by Peter Crotty, Esq. (Frarik

Levitt, Esq., of cor:nsel) .

Whether tlre inccne derived frcnr petitioner's activities as a salegnan was

sulcject to r.urinmrSrcrated business ta:<.

FINDINCS OF FACT

1. Petitioner, Jay t. Teitelbarxr (ncrur deceased), md Pbryllis Teitelbaun,

his wife, filed Ns.r York State ccnrbined inone tar resident returns for 1965,

1966 a3rd Lg67, on v*riclr he reported business incqre !fiicft was derived frcm his

activities as a sales rq>resentative. Uni.::rcr5nrated business ta>r :eturns

were not filed for said years.
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2. Orn Jar[ra4r 3L, Lg72, the Inccne Ta>< Bureau issued a Notice of Deficiency

against petitioner, asserCing r-:nincorgnrated bwiness tax of $717'34' plus

penalty (pr-rrsuant to secbion 685(a) of ttre Ta< Lavr) of $179.49 and interest of

$2L7.54, for a sum of $1'114.37-

3. petitioner was a ccntnission salesrnan for Alonzi nirnitr:re Ccnpanlr and

Silrrercraft Fr.rnritr:re Co. dr:ring Lg65, 1956 and Lg67' Pet'itioner's w-ife'

Phyllis Teitelbauro, contended that:

(a) Petitioner's selling territory was limited to Iong Island'

New York City and to Pal:ts of Nsv Jersey'

(b) Fetitioner was requdred to serrzlce ac€ouxts' collect delirquent

ac@urts, trace lost orders, investigate ccnplajnts, and issr:e r'fritten

retrnrts on ttre results of threse actj'vities'

(c) Pelitioner waE requ:i-:ced to distriSute and eprain prcnotional

rnaterial.

(d) Petitj-oner was requjred to attend trai:dng sern'inars'

(e) Petifioner was reqrrired to follcw and condr:st his sales activ-

ities in accrcrdance with a sales nrarn:al firrvisted b'y his prjncipals'

(f) petitioner sold for two principals r^rittr their Imcrwledge and

c€nsent.

(g)Pet i t ior rerwasreqLl iJedtonainta inada. i ly logofa l lh is

activit iesrandsr: lqnit, i tonFridayofeactrvrcek'

(h) Petitioner was required to be at tris principalrs shcr'rroqn on

Friday of eactr v,eel(.

(i) At, varior:s LiJrEs, petitioner was required to attend regional

frrrniture stg',,1s.

(j) Petjti.oner was required to cbt'ain trnrmissi'on fisn his

principals before taking a vacation.
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(k) Petitioner was not re4rired to derrcte a specific asor:nt of tirre

and effort between the two princiSnls.

4. Petltioner failed to introduqe arry docunentany evidence to sr44)ort

his corrtentions.

ccNg.;usrcDis oF LA9{

A. Ttrat trntitioner did not sustain t}re br:rden of proof vdiictt regulres

hjm to establish tlrat neither of the t$Jo fi-r:rs vrfdch he represented o<ercised

sufficient direction and control orrer him, so as to seate an enplcyer-enplqgee

relationship, w"ithin tlre reaning and irtent of section 703 (b) of the Ta:< I-avr.

B. Ttrat petitioner's acbivities as a salesrnan during Lg65, 1966 and 1967

constituted the canlzing on of an r:nincorgnrated. busjness tar<, within the

Ire;ardrg and i-ntent of section 701(a) of ttre Tar Lao,r.

C. that tlre Sntition of tlre Esta@ of Jay L. Tej-telbaun is denied and

the Notj-ce of Deficiencry issr:ed Januarl 3Lt L972 is sustained, tpgether wittt

suctr adrilitional interest as nray be 1awfully crrring.

DATED: Albany, New York

stP 2 I 1e7e
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