
STA?E OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JACOB SIIUFRO
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes under Art ic le (g) 23

AFFIDAVIT OF },IAILING

of  the

"" t?qo5?"68? Xfia'{B}e@

Sta te  o f  New York
County of Albany

John l1uhn , being duly sworn, deposes and says that

ghe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that,  on t l i .e 24y11 day of Januarv ,1979, 91he served the within

Notice of Decision by (cert i f ied) mai l  upon Jacob Shufro

(Xmg1XXCg1ggklffi)191fi) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely seaLed postpaid wrapper addressed

as fol lows: Jacob Shufro
64-L5 Crcrwell Crescent
Forest Eil-l-s, NY

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o t

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the fuOggggeg$@Sdre(

Omff iC0 pet i t ioner herein and that the address set forth on said wrapper is the

las t  known address  o f  the  (@ pet i t ioner .

Sworn

Z4th

t o

d a y

be fo re  me  th i s

of January

( 2 / 7 6 )

,  L 9 7 9 ,



STATE OF'NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JACOB SIIUFRO

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund

AFFIDAVIT OF }.{AILING

of UnincorporaLed Business
Taxes under Art ic le QH! 23
Tax Law for the Year(s) Ei l (XH

1966, 1967 and L968

of the

Sta te  o f  New York
County of Albany

John lluhn , being duly sworn, deposes and says that

Ehe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 24th day of January , L97g , Ehe served the within

Notice of Decision by (cert i f ied) mai l  upon Brian Sindel,  CpA

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as follows : Brian Si.ndel, CPA
150 Great Neck Road
Great Neck, NY LL02L

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ty  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  Sta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (representat. ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  l r rapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

24th

before me th is

of January

to

d a y

rA -3  (2 /76 )

, L9 79.



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Js$rer? 94, I9?9

.Ispsb $t*fte
64*1$ CrCIrt;ell craesctrt
Forocg trrller trlY

S*4f Mfr shtlfrsr

Please take notice of the $otlcc of Dec1siofi
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section($ tl1 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within four aaontha
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquir ies wil l  be
referred to the proper authority for reply.

Sjpeete{y,

(  /  z '  , ' .  
'

-\- 
- -:-::'-, 

'"

,ai"t . 
'

(logeptr chyryuity- ' ;i- '

ffeertag Examlner

Petitionerts Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

JACOB SHUFRO

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the  Years  L966 ,  L967  and  1968 .

DECISION

\

Pet i t i one r ,  Jacob  Shu f ro ,  64 -L5  Cromwe l l  C rescen t ,  Fo res t

Hi l ls ,  New York,  f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of unincorporated business tax under

Article 23 of the Tax Law for the year s L966, Lg67 and, Lg68

(F i l e  No .  00109 )  .

A small claims hearing was held before Harry Huebsch, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

T rade  cen te r ,  New York ,  New York  on  oc tobe r  L9 ,  L977  a t  10 :45  A .M.

Pet i t ioner  appeared by Br ian Sindel ,  CPA. The rncome Tax Bureau

appeared  by  Pe te r  C ro t t y ,  Esg .  (AL iza  Schwadron ,  Esq .  ,  o f  counse l ) .

ISSUES

I. trdhether

during L967 and

II. trrlhether

Law was properly

pet i t ioner 's  income der ived f rom Shuf l ick ,  Inc.

1968 was subject  to  unincorporated business tax.

a penal ty  pursuant  to  sect ion 685(a)  of  the Tax

imposed  on  pe t i t i one r  f o r  L966 ,  L967  and  L968 .
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FINDINGS OF FACT

1.  Pet i t ioner ,  Jacob Shufro,  t imely  f i led New York State

personal  income tax returns for  L966,  L967 and 1968.  He d id not

f i le  un incorporated business tax returns for  sa id years.

2.  Dur ing L966,  L967 and L968,  pet i t ioner  per formed serv ices

as a labor  re la t ions consul tant  and had income f rom s.  K le in ts

Depar tment  Stores,  A lexander 's  and Orbach 's  Depar tment  Stores.

Dur ing L967 and L968,  pet i t ioner  a lso had income f rom Shuf l ick ,

Inc .

3. The Income Tax Bureau conceded that the income received

by pet i t ioner  f rom S.  Kle in 's  Depar tment  Stores const i tu ted sa lary

and bonus income derived from services performed asan employee.

I t  a lso conceded that  sa id income was not  subject  to  unincorporated

bus iness  tax  and  was ,  t he re fo re ,  no t  a t  i ssue .

4. The Income Tax Bureau contended that the income derived

from serv ices per formed by pet i t ioner  for  A lexander 's  and Orbach 's

Department Stores constituted the carrying on of an unincorporated

business and that  sa id income was subject  to  unincorporated.  bus iness

tax.  Pet i t ioner  conceded that  the income der ived f rom serv ices

which he per formed for  A lexander 's  and orbach 's  was subject  to

unincorporated business tax and was not ,  therefore,  a t  issue.

5. The Ineome Tax Bureau contended thaL the compensation

in the form of  sa lary  and bonuses received f rom Shuf l ick ,  Inc.  was

so in tegrated and in terre la ted wi th  pet i t ioner 's  serv ices per formed

as an independent  contractor  for  A lexander 's  and Orbach 's  Depar t -

ment  Stores,  4s to  const i tu te par t  o f  an unincorporated business
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regularly carr ied on by peti t ioner. A Not ice of  Def ic iency was

issued  January  28 ,  L974  i n  the  amoun t  o f  $5 ,071 .35  i n  un in -

co rpo ra ted  bus iness  tax ,  p lus  $T ,267 .84  i n  pena l t y  ( imposed

pursuan t  t o  sec t i on  685 (a )  o f  t he  Tax  Law)  and  $L ,634 .43  i n

i n te res t ,  f o r  a  t o ta l  due  o f  $7 ,973 .62 .

6.  Pet i t ioner  was pres ident  and 50 percent  owner  of

Shuf l ick ,  Inc.  A Mr.  F l ick  was v ice-pres ident  and 50 percent

owner of  sa id corporat ion.  There were no other  employees.

Pet i t i -oner  was paid on a sa lary  and bonus basis .  He was issued

a withholding tax statement indicating that income taxes and

socia l  secur i ty  taxes were wi thheld f rom his  compensat ion.  The

income so der ived f rom Shuf l ick ,  Inc.  was $7,890.00 in  the year

L967  and  $41 ,800 .00  i n  f968 .  He  was  a l so  p rov ided  w i th  a  pens ion

plan by the corporat ion.  Shuf l ick ,  Inc.  mainta ined an of f ice

and paid a1l  expenses incurred by pet i t ioner  in  i ts  behal f .  A11

business of  the corporat ion was carr ied on f rom i ts  o f f ice or

a t  t he i r  c l i en t ' s  p lace  o f  bus iness .

7.  The serv ices per formed by pet iL ioner  for  Shuf l ick ,  Inc. ,

A lexander 's  and Orbach 's  Depar tment  Stores were s imi lar  in  nature.

A11 said serv ices were per formed when needed.  Pet i t ioner  repre-

sented c l ients  in  the negot ia t ion of  labor  contracts  wi th  the i r

employees and also in sett lements of employee grievances and

cla ims.  The serv ices per formed for  A lexander 's  and Orbach 's

Depar tment  Stores were per formed at  the i r  p lace of  bus iness
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or  f rom pet i t ioner 's  home.  There was no c lear  d iv is ion of

pe t i t i one r rs  t ime  be tween  se rv i ces  pe r fo rmed  fo r  Shu f l i ck ,  I nc . ,

for  A lexander 's  or  for  orbach 's .  The serv ices per formed for

Shuf l ick ,  Inc.  were not  per formed on a fu l l - t ime basis .

B. The Income Tax Bureau conceded that the penalt ies imposed

upon pet i t ioner  pursuant  to  sect ion 685(a)  of  the Tax Law were

improper ly  imposed,  s ince pet i t ioner  re l ied on a ru l ing by the

rncome Tax Bureau in 1955 which held that his income was not

subject  to  unincorporated business tax.

CONCLUSIONS OF LAW

A. That  the income of  pet i t ioner ,  Jacob shufro,  which was

der ived f rom serv ices per formed as an employee for  Shuf l ick ,  Inc.

dur ing L967 and 1968 was subject  to  unincorporated business tax

s ince i t  was in terre la ted and in tegrated wi th  h is  act iv i t ies

as an independent  contractor  and,  therefore,  const i tu ted par t  o f

an unincorporated business regular ly  carr ied on by h im in  accor-

dance wi th  the meaning and in tent  o f  sect ion 703(b)  of  the Tax

Law.

B:  That  pet i t ioner  acted in  good fa i th  and the penar ty

imposed pursuant  to  sect ion 685(a)  of  the Tax Law is  waived.

C.  That  the pet i t ion of  Jacob Shufro is  granted only  to  the

extent  o f  cancel l ing a l l  penal t ies.  The rncome Tax Bureau is
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hereby d i rected to  accord ingly  modi fy  the Not ice of  Def ic iency

issued January 28,  L974 and that ,  except  as so granted,  the

pe t i t i on  i s  i n  a l l  o the r  respec ts  den ied .

DATED: Albany, New York

January 24, L979

STATE TAX COMMISSION


