
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  9 ,  1979

Robert Shmaruk
19 Ehre t  Dr .
Monsey, NY 10952

Dear Mr. Shmaruk:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) IZZ of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the dat.e of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-624A

Sincere ly ,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t . i ve
Herbert  Glassberg
15 Chestnut St.
Spring Va1ley, NY 70977
Taxing Bureau' s Representat ive



STATE OF NET,/ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Robert Shrnaruk

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

UnincorporaLed Business Tax

under Art ic le 23 of the Tax law

for  the  Years  1968 -  1970.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of 0ctober,  1979, he served the within not ice of Decision by cert i f ied

mai l  upon Robert  Shmaruk, the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Robert Shmaruk
19 Ehret  Dr .
Monsey, NY 10952

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address seL forth on said wrapper

pe t i t i one r .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to

9th day

before me this

o f  October ,  1979tu



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Robert Shmaruk

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of Lhe Tax Law

for  the  Years  1968 -  1970.

ATFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes

of the Department of Taxat ion and Finance, over

9th day of 0ctober,  Ig7g, he served the within

mai l  upon Herbert  Glassberg the representat ive

proceeding, by enclosing a t . rue copy thereof

wrapper  addressed as  fo l lows:

Mr .  Herber t  G lassberg
15 Chestnut St.
Spring Val1ey, NY 7A977

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That.  deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

Sworn to

and says that he is an employee

18 years of age, and that on the

not ice  o f  Dec is ion  by  cer t i f ied

of the pet i t ioner in the within

in  a  secure ly  sea led  pos tpa id

before me

of  0c tober ,

this

L979 .
1

9th day



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROBERT SHMARUK

for  Redeterminat ion of  a Def ic iency or
for  Refund of  Unincorporated Business Tax
under Ar t ic le  23 of  the Tax law for  the
Years  7968 ,  1969  and  1970 .

DEC]SION

Peti t ioner,  Robert  Shmaruk, 19 Ehret Drive, Monsey, New York 10952, f i led

a pet i t ion for redeterminat ion of a def ic iency or for refund of unincorporated

business tax under Art ic le 23 of the Tax Law for the years 19681 1969 and 1970

( F i l e  N o .  1 5 7 3 8 ) .

A snal l  c laims hearing was held before Harry Huebsch, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  December  1 ,  1978 a t  10 :45  A.M.  Pet i t ioner  appeared by  Herber t  G lassberg ,

Publ ic AccountanL. The Income Tax Bureau appeared by Peter Crotty,  Esq.

( l d i l l i a m  F o x ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I. \ {hether pet i t ionerts acLivi t ies in the development,  design and imple-

mentat ion of electronic data processing systems during 1968, 1969 and 1970

const i tu ted  the  prac t ice  o f  a  p ro fess ion . ,

I I .  Whether penalt ies ldere properly imposed against pet i t ioner for his

fai lure to f i le unincorporated business tax returns for 7968,1969 and 7970.

FINDINGS OF FACT

1. Pet i t . ioner,  Robert  Shmaruk, and his wife,  Barbara

f i led New York State income tax resident returns . for 1968,

Pet i t ioner did not f i le unincorporated business tax returns

Shmaruk, timely

7969 and 1970.

f o r  s a i d  y e a r s .
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2. On February 26, 7973, Lhe Income Tax Bureau issued a Statement of

Audit  Changes against pet i t ioner for the years at issue, on the grounds that

his act iv i t ies const i tuted the carrying on of an unincorporated business, and

that the income derived therefrom was subject to uni-ncorporated business tax.

Accordingly,  the Bureau issued a Not ice of Def ic iency to pet i t ioner on February 26,

1973 fo r  $3 '513.69  in  un incorpora ted  bus iness  and persona l  income tax ,  p lus

$ 9 6 8 . 1 0  i n  p e n a l t y  a n d  $ 6 3 5 . 7 3  i n  i n t e r e s t ,  f o r  a  t o t a l  d u e  o f  $ 5 , 1 1 7 . 5 2 .

Pet i t ioner conceded that the $532.14 in personal income tax due was correct l

this amount is not at  issue and, in fact,  has been paid by him.

3. Pet i t ioner contended that he was a sel f-employed freelance computer

systems engineer who was engaged primarily in designing and installing the

programs used in computers. He was responsible for test ing the systems which

he instal led, in order to ascertain whether or not they were funct ioning

properly.  f f  necessary, he made changes and updated the systems when required.

He further contended that al l  of  his income was derived from personal services,

and that capital  was not a mater ial  income-producing factor.

4. Pet i t ioner never studied engineering at the universi ty level.

5.  Pet i t ioner contended that he and his accountant discussed whether or

not he was subject to unincorporated business tax, and that Lhey decided that

he was exempt from said tax on the grounds that he was a professional.

6.  Pet i t ioner reported that the business income which he reported on his

income tax return was derived from his act iv i t ies as a "programmer",  al though

his accountant referred to him as a rrcomputer programming consultanLrr when

corresponding with the Income Tax Bureau.

CONCIUSIONS OF tAId

A. That

7970,  a l though

pet i t ioner ,  Rober t  Shmaruk 's

requir ing special  knowledge,

act iv i t ies dur ing

did not  const i tu te

1968, L969 and,

the pract ice of
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a profession, within the meaning and intent of  sect ion 703(c) of the Tax law.

B. That pet i t ioner 's act iv i t ies during 7968, 7969 and 1970 const i tuted

the carrying on of an unincorporated business under sect ion 703 of the Tax

Lawl thus, the income derived therefrom r+as subject to unincorporat.ed business

tax under sect ion 701 of the Tax law.

C. That the Income Tax Bureau properly imposed penalt ies pursuant

s e c t i o n s  6 8 5 ( a ) , 6 8 5 ( a ) ( 1 )  a n d  6 8 5 ( a ) ( 2 )  o f  t h e  T a x  t r a w  f o r  h i s  f a i l u r e

f i le  un incorpora ted  bus iness  tax  re tu rns  fo r  1968,  1969 and 1970.

D. That the pet i t ion of Robert  Shmaruk is denied and the Not ice of

Def ic iency issued on February 26, 1973 is sustained, together with such addit ional

interest as may be lawful ly owing

to

to

DATED: A1bany, New York

ocT I 879
STATE TAX COMMISSION

.1
ISSIONER


