
STATE OF NEI,il YORK
STATE TAX COMMISSION

In the Matter

Carl Sherman

the Pet i t ion

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax law

for  the  Year  1972.

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th day of November, 1,979, he served the within not ice of Decision by cert i f ied

mai l  upon CarI Sherman, the pet i t i -oner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Carl Sherman
I42 I  E .  101s t  S t .
Brooklyn, NY 1-7236

and by deposit ing same enclosed in a postpaid

(post  o f f ice or  o f f ic ia l  deposi tory)  under  the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet. i t ioner.

Sworn to before me this

26th day of November, 7979.

o f

o f

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE 0F NEI^I YORK
STATE TAX COMMISSION

fn the Uatter of  the Pet i t ion

o f

Carl  Sherman

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for  the  Years  1973 & 7974.

AFFIDAVIT OF UAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th day of November, 1919, he served the within not ice of Decision by cert i f ied

mai l  upon Carl  Sherman, the pet i t ioner in the within proceeding, bV enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Carl Sherman
I42 I  E .  101s t  S t .
Brooklyn,  NY 11236

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post of f ice or off ic ial  depository) under the exclusive care and custody

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

26 th  day  o f  November ,  1979.

i n a

of the

herein

is  the  las t  known address  o f  t



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 7979

CarI Sherman
1427 E.  101s t .  S t .
Brooklyn, NY 17236

Dear Ur.  Sherman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant Lo sect ion(s) 722 of the Tax Law, any proceeding in court  to review
an adverse decision by the Stat.e Tax Commission can only be inst i tuted under
Art ic le 7B of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the SLate of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

CARI, SI{ERMAN

for Redeterminat ion of Def ic iencies or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax law for the
Years  1972,  1973 and 1974.

DECISION

Peti t ioner,  CarI  Sherman, 7421 EasL 101st Street,  Brooklyn, New York

11236, f i led pet i t ions for redeterninat ion of def ic iencies or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the years

7972,  1973 and 1974 (F i le  Nos .  74982 and 17258) .

A smal l  c laims hearing was held before CarI  P. Wright,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  March  7 ,  1979 a t  10 :45  A.M.  Pet i t ioner  appeared pro  se .  The

Income Tax Bureau appeared by Peter Crotty,  Esq. (Abraham Schwartz,  Esq.,  of

counse l ) .

ISSUE

Whether petitionerts activities as a salesman constituted the carrying on

of an unincorporated business.

FINDINGS OF FACT

1. Pet i t ioner,  Carl  Sherman, f i led New York State fncome Tax Returns for

the years 7972, 1973 and 1974. Pet i t ioner did not f i le New York State Unincor-

porated Business Tax Returns for said years.

2. On October 28, 7974, the fncome Tax Bureau issued a Not ice of Def ic iency

against pet i t ioner,  imposing unincorporated business tax in the amount of

$67.20 ,  p lus  pena l ty  o f  $21.50  [pursuant .  to  sec t ions  685(a) ( f )  and 685(a) (Z) ]
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and in te res t  o f  $7 .75 ,  fo r  a  to ta l  due o f  $96.45 ,  fo r  the  year  1972.  0n

lTaxch 29, 'J.976, 
the Income Tax Bureau issued a Not ice of Def ic iency against

pet i t ioner for the years 1973 and 1974 imposing unincorporated business tax in

the  amount  o f  $685.39 ,  p lus  pena l ty  o f  $204.45  [pursuant  to  sec t ions  685(a) (1 )

and 685(a) (Z) l  and in te res t  o f  $69.23 ,  fo r  a  to ta l  due o f  $959.07 .  The fncome

Tax Bureau did so on the grounds Lhat the incorne petitioner received from his

act. iv i t ies as a salesman was subject to unincorporated business tax.

3. During the years 7972 Lhxough 1974, pet i t ioner was an outside salesman

sel l ing dresses for f rom two to f ive pr incipals.  His customers were smal l

retai l  shops in the greater New York-New Jersey area. Pet i t ioner would make

up his i t inerary for the day. He telephoned his pr incipals at night giv ing

them the dress orders he had received that day and received any instructions

they may have. Petitioner would try to open new accounts with stores other

than those stores which were assigned to him by his pr incipals.  Pet i t ioner

was paid by the f i rms he represented on ei ther a commission basis or salary.

Pet i t ioner contended he r*as required by his pr incipals to help f i l l  orders and

take inventory for no remuneration.

4. His pr incipals did not exercise any substant ial  supervision or control

over his sales technigues or over the t ime he devoted to sales. Their  interest

was only as to his results.  His pr incipals assigned sales terr i tory and

approved or denied his customers'  credit .

5.  Pet i t ioner did not receive l i fe insurance, medical  insurance or

pension benef i ts from any of the pr incipals during the years at issue.

6. Pet i t ioner was not reimbursed for business expenses by any of the

firms nor did he have a written conLract with any of the principals.

CONCI,USIONS OF tAI{

A. That the

during the years

i-ncome received by pet.itioner from the principals

1972, 1973 and 7974 const i tuted income from his

he represented

regular
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bus iness  o f  se l l ing  lad ies '  d resses .  The a foresa id  ac t iv i t ies  o f  pe t i t ioner

during the years 1972, 1973 and 1974 const i tuted the carrying on of an unincor-

porated business within the meaning and intent of  sect ion 703(a) of the Tax

lawl thus, his income derived therefrom was subject to unincorporated business

tax in accordance with sect ion 701 of the Tax Law.

B. That the pet i t ions of CarI  Sherman are denied and the Not ices of

Def ic iency issued on 0ctober 28, I974 and, l larch 29, 1976 are sustained, together

with such addit ional interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX COMMISSION

Nov 2 6 t979


