
STATE OF NBId YORK
STATE TAX COMMISSION

In the Matter of the Petition

of

Philip & Bunny Seitz

for Redeterminat ion of a Def ic iency or a Revision

of a Determinati-on or a Refund of

Unincorporated Busi-ness Tax

under Article 23 of the Tax traw

for  the  Years  1969 & 1970.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Phi l ip & Bunny Seitz,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Philip & Bunny Seitz
99 Randal l  Ave.
Freepor t ,  NY 11520

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Posta1 Service within the State

That deponent further says that the said

and that.  the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper i -n a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

to this



STATE 0F NEI,rr YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Philip & Bunny Seitz

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for  the  Years  1969 & 1970.

AFFIDAVIT OF MAII,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

28th day of September, 7979, he served the within not ice of Decision by

cert i f ied mai l  upon Alvin I .  Goidel the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Mr .  A l -v in  I .  Go ide l
Goidel, Goidel & Hel-fenstein
727 John St.
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

o before

,  7979 .



JAMES H. TUII,Y JR., PRESIDENT
}IITTON KOBRNER
THO}IAS H. LYNCH

JOI{]!I J. SOLtrECITO
DIRECTOR

Telephone: (518) 457-1723

September  28 ,  L97g

Philip & Bunny Seitz
99 Randal l  Ave.
Freepor t ,  NY 11520

D e a r  M r .  &  M r s .  S e i t z :

Please take not ice of the Decision of the State Tax Cornmission encLosed
herewith.

You have now exhaust.ed your right of review at the adrninistrative l-evel"
Pursuant to sect ion(s) tZZ of the Ta* Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty 

- for

reply.

Sincerely,

cc :  Pet i t ioner 's  Representa t ive
Alvin I .  Goidel
Goidel,  Goidel & Helfenstein
127 John St.
New York, NY 10038
Taxing Bureau' s Representative



STAf,E OF NEW YORK

STAf,E TAX CCI4{ISSICD{

In ttte l4atter of ttre Petition

of

PHILIP SEITZ arrd BUNNY SEITZ

for Redetermination of a Deficienry or
for Refi:nd of UnincorSnrated Business Ta<
under Article 23 of ttre Ta< Law for the
Years 1969 and 1970.

DTISIOIi

Petitioners, Philip Seitz and Br:nny Sej-tz, 99 Randall Avenue, FreeporE,

Nq,v York IL520, filed a petition for redeterrnination of a deficienql or for

refi.md of ui:incorporated business tax r:nder Artic1e 23 of tlre Tax Larru for the

years 1969 and 1970 (File Nos. L4994 and 14985).

A gnal1 clajms hearJng was held before llarr1z Huebsch, Hearing Officer, at

ttle offices of the State Ta< Conmission, T\llo l&rld Trade Center, New York, Ns,r

York, on Novenber 30, 1978 at 10:45 A.M. petitioners aSpeared lolr T. Alan

!ffle, Esq. The Inccne Tax Bureau appeared by Peter Crotty, Esq. (Frark Levitt,

Esq., of c.ounsel) .

ISSTJES

I. V{hettrer petitioner Phitip Seitzr sales activities during 1969 and,

1970 constituted the carrying on of an rarincorporated business.

II. Vlhether the Inccne Ta< Bureau properly inposed pnalties pr:rsuant to

sections 685(a) (1) and 685(a) (2) of ttre Tax lanr against petitioners, for ttreir

failure to file unincorporated br:sjness tax returns for L969 and 1970.

F]NDINC*S OF FACf,

1. Petj-tioners, Philip and Br:nny Seitz, tirrely filed Nqar York State

personal incqre ta:< returns far 1969 and 1970. They did not file u:incorgnr-

ated business ta< returns for said years.
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2. Tlre Inccne Ta< Bureau conterrdd that petitioner Philip Seitzr sales

activities constituted tlre carrying on of an unincorgnratd business. Acscrd-

ingly, it issued a Notice of Deficienqg against petitioners on Septernber 25,

L972 far 1969 Ln ttre anpr:nt of $626.40 Ln r:ninoorporated business tax, plus

$234.90 in penalty and $91.86 in interest, for a total due of $953.16. Ttre

Incqre Tax Bure.au issued a Notice of Deficienqg against Philip Seitz on October 28,

L974 for 1970 jrr ttre annr.rrt of $534.93 in rninorSnrated business tax' plus

$235.37 in penalty arrd $II3.47 in interest, for a total due of $883.77.

3. Brrnny Seitz was not involved in her husband.'s sales activities.

4. Philip Seitz perforrned senrices as a salesrnan for Kaufinan Brothrs

lqletal Products, Inc. ("Kaufinan") during ttre years at issue. He sold a nultitude

of itens conprising cong:onent parts of hardriuare to nnnufacburers of luggage,

tqgs and gifts, to ttre paper industry and to others. His territory was the

United States and Canada.

5. Petitj-oner Philip Seitz was paid a 5? cqnnission on all nerctrandise

that was stripped to and paid for by the crrstoner. Inccne ta:<es and social

security were not witl*reld frorn his conpensation. Itre was not oovered $z

disability insurance or by worlsnan's cCInpensation. itre received no enployee

benefits and financed his own reti-renent plan.

6. Petitioner Philip Seitz contended that he was reimbursed by I€ufman for

one-half of his e4)enses for hotel rocuns and transportation costs; that he vtras

providedwittr desk space at Ibufrnarrf s place of business; ttrat Kaufman'frcr,,tned"

on his carrying ttre line of arry ottpr principal; that jnactj-ve accounts and

certain other accounts within said petitioner's territory l€re occasiorrally

taken arnay fronr him and becane house accorxrts; that all orders were sulcject to

Kauftnan's approval; that altkrough he had tris cr*n business cards, Kaufnen did

not perrnit fdm to use ttrem; that he was "e>rpected" to attend certain trade
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shovlsi ard tfiat-there was an "unrarritten obligation" to ttle effect that he was

to work at Kauftnan's place of br-r.siness servicing custoners, and that he was not

to trire assistants.

7. Petitioner Philip Seitz filed Federal Sclredule 'C" to claim r:nreinfcursed

e>q)enses. His unreirrbursed e><penses e>(@ded 504 of h-is gEoss inccne. In 1969

his ccnrnissions totaled $44,876.9L. He reported sq)enses of $24,390.48, vttlictt

included telephone expense of $2,846.06, errtertainnent of $11040.00, depreciation

of $1,608.35, rent of $a,030.00, ta:<es of $578.23, i :rsurance of $457.00 and

gifts of $1,435.80. The return also reflected deductions for business contributions

of $503.75 and retirenent plan palznents of $1,800.00.

B. Petitioner Philip Seitz rnaintained an offi-ce in his hore frcm wtrich he

transacted br:siness by phone, handled sone G3rrespondence, and kept reoords of

orders and correspondence. Ttre office contained fi1es, a tlpeuriter and other

equifnent.

9. Petitj-oner Philip Seitz was not regurired to work stated hor-:rs and days.

Itre rnade up his cnrrn travel itinerary. IIe qcntacted custorers in specific

industries and decided whetkrer or not he had scnething to offer tlrem. Ile used

tris cnrn initiative and netlrods in selling. lllr, Seitz did rpt sirlcnit docurentaqg

or any satisfactory evidence to shcrar arry sulcstarrtial degree of crcntrol e<ercised

by Kauftnan over his day-to-day activities.

10. Petitioner Philip Seitz relied on ttre advice of his accrcr:ntant that he

was not required to file unincorSnrated business ta< returns.

CONCLUSICNS OF I,AI^I

A. Ttrat petitioner Bunny Seitz was not irnzolved in Ph-ilip Seitz' selling

activities. The Inccne Ta< Br::reau is hereby directed to renrrve her nane frcnt

tlre Notice of Deficiency wh:ich was issued on Septenber 25, L972 for L969.
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B. Ihat petitioner Philip Seitz' sales activities dr:ring 1969 and 1970 did

not constitute senzices perforned as an enployee of l(aufman Borttrers lbtal

Products, fnc., in accordance with the neaning and intent of secEion 703(b) of

thre Tax Law; ttrat said activities constituted tle carr:1dng on of an unincor-

trnrated business, lutttriJr ttre neaning ard intent of section 703(a) of the Ta<

Lavr; ttru"s, tJ:e incone derived ttrerefrcm was sulcject to u:incorSnrated business

ta< r:nder section 701 of tlre Tax l-annr.

C. That petiti-oner Phitip Seitz' faih:re to file unincorporated busjless

ta< returns for ttre years at issue was dr:e to reasonable cause and not due to

willfut neglect; tlprefore, all penalties inposed pr:rsuant to sections 685(a) (1)

and 685 (a) (2) of ttre Ta< Law are cancelled.

D. That the petiti-ons of Philip Seitz and Bunny Seitz are granted only to

ttre extent ttrat all penalties are cancelled. The Incone Ta< Bureau is here&ry'

directed to nndify the notices of deficiency issued Septenber 25, L972 and

October 2Bt L974 and that, except as so granted, the petitions are in all ottpr

respects denied.

DASED: Albany, Ns^r York

sEP 2 I teTs


