
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  9 ,  7979

Patr ic ia  L.  Sabena
34-11  B4rh  S r .
Jackson Heights, NY 71372

Dear Ms Sabena:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nold exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Sincere ly ,

STATB TAX COMMISSION

cc :  Pe t i t i one r ' s  Rep resenLa t i ve

Taxing Bureau's Representat ive





STATE 0f NEI,/ YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

SabenaPat r ic ia

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax & UBT

under Art.icle 22 & 23 of the Tax Law

for  the  Years  L97O -  1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of October,  1979, he served the within not ice of Decision by cert i f ied

mai l  upon Patr ic ia L. Sabena, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Pat r i c ia  L .  Sabena
34-I I  84th St.
Jackson He igh ts ,  Ny  IL372

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  deposi- tory) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last known address of the

pet i t ioner .

Sworn to before me this

9 t h  d a y  o f  0 c t o b e r ,  1 9 1 9 :

o f

o f

t .



STATE OF NEVO YORK

STATE TAJ( CCD'IMISSION

In the Matter of ttre Petition :

o f :

PATRTCIA L. SAB${A : DECISICN

for Redetermination of a Deficiency or for :
Refi:nd of Unincrcrporated Business Ta<
under Article 23 of ttre Ta< Iaw for ttre :
Years I970t L97I, 1972 arfi, L973.

Petitioner, Patricia L. Sabena, 34-11 84tlr Street, Jacikson Heights, Iong

Island, New York LI372, filed a petition for redetermination of a deficienqg or

for refund of r:nincorporated business tax r:nder Arb.icle 23 of tlre Tax l-avu for

ttre years L970, L97L, L972 N:d l973 (File Nos. 20028 and 12350).

A slrall claims hearing was held before William Valcarcel, Itrearing Officer,

at the offices of the State Tax Conmission, T\rvo !br1d Trade Center, Nor,r York,

Netr York, on Novernber l, l97B at 9:15 A.M. Petitioner appeared pro se. Ttre

fncore Tax Bureau atrpeared by Peter Crotty, Esq. (Irarin l€rryz, Esq., of cor:nsel).

V'llretkrer petitionerrs activities constituted ttre practice of a profession

whrich was e><enpt frcrn rmincortrnrated business tax.

FIND]NGS OF FACT

1. Petitioner, Patricia L. Sabena, arid. Robert. Sabena, her husband, filed

Ns,,r York State conbined inccne tax resident returns for I9'7O, L97Lt L972 ard.

L973, on wLridr she reported business incrcne frcrn her activities as a researcher.

Uniricorlnrated busineSs tax return forms lvere attactred to the inccne ta>< returns

as follcrnrs:
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SI@TED

Yes

WRITTS{ NOTAtrICD{

"Not applicable-
personal senzice
professional"

"Not applicable

L970

L97L NO
professional senrice"

(None filed or attactred)

No "Persona1 service-
specialist in consturer
psychrology"

A schedule of gross business incr:ne and br:,siness eq)enses was not sr:lxnitt€d witfr

ttre personal inocne tax returns wtr-ich vere filed, or with ttre uaincrorporated

business tax forns wtrich were attached. In addition to tlre rsritten notations

previously quoted, tlre unjncrcrporated business ta< forms contained no otlpr

inforrnation except for petitioner's nalte, address and social security nr.rrflcer.

The Tncqre Tax Bureau issr:ed trrvo notices of deficienqg agajnst tretitioner.

Ore was dated March 31, 1975 for 1970, 1971 and L972 and tlre ottrer was dated

March 29, L976 for 1973. Ttre notices asserbed r.:ni-ncorlnrated business tax on the

inccrne derived frcnr petitioner's activities as a consultarrt in nrarket research.

The notices jrrposed penalties r-rrder sections 685 (a) (1) and 685 (a) (2) of ttre Ta<

l,arai for L973, and also rnade certain adjustnerrts with respect to personal inccne

tax for L972 ar:.d L973, vhich were crrnceded to by petitioner.

3. Petitioner, Patricia L. Sabena, is a specialist in consr-rrer psychology,

witkr a Bactrelor of Science degree in narketing frcrn Duquesne University's Sctrool

of Business Administration. In 1978 five years after the last year at issue,

petitioner received a Master of Arb.s degree in psyctrology frcrn Hr:nter College.

She conducted her ttresis research at Payne Whitney Clinic in ttte Cornell Uedical

Center at New York llcspital.

L972

L973
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4. Petitioner, Patricia L. Sabena, was retained bV her clisrts for ttre

pu4)ose of developing hygntlreses regarding product strengrths and weaknesses,

brand profiles, nenr product opportunities, concept derzelopent and advertisilg

connunications. These hypottreses are developed fron group intenzis,rs, vfttich are

used to probe and interpret consurrers' behavior, nrrtivation, needs, perceptions,

Iangnrage, and irnagery. Esserrtially, her research oplored tlre consr-urer pqg-

chology of a general crcnsr-urer area or activity, but not a parbicrrlar brand or

service. For exanple, if petitioner's client was a soap nranufacturer, her

research would prirnarily involve tlre psyckrological analysis of ttre bath-taking

process, and not ttre use of ttre partisular brand of soap nrarrufactr:red by that

client.

5. Petitionerrs fjnished product consisted of a written psyctrological

research re5nrt, which was given to her client for vfiatever u.se ttre client

desired. Usr.nlly ttre rgport dj-d not contain specific reccnurerrdations for jnr-

proving the particular product or its pronotion. Each report. contained the

follonring statenent regarding the use and application of her research:

Ttrc findings of ttris sLudy, as well as those of any group session
research, must be read with a certain urderstanding of the char-
acteristics and limitations of tlre tectrnigue.

Ttris kind of research can generate feelings, inpressions or
suggestj-ons, ratlrer ttran provide clear cut ans^rers or direc-
tions. ft is dangerous to consider ttris kind of researctr
projectable or absolute. Instead, it is best used for develop-
5ng hlpotheses about hqr and vd:ry people ftinl< and betrave ttre
way they do.

6. Petitioneq Patricia L. Sabena, has won arards, has lectured, and has

pulclished articles jn the field of group and oonsurer psyctrology.

7. Petitioner is considered an expert in consurer psychology by her

clients, v/trich include Vicks Ctrsnical Conparry, Colgate-Palnnlive Ccnpany,

Ceneral Goods Corporation, Lever Brottrers Conpany and Standard Brands.
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8. Petitioner's incrne was derived totally frcrn personal senrices vftrictr

she rendered, and capital was not a nraterial inccne producing factor.

9 - Gror.4> and consr-urer psychology is crcnsidered a branch of psyctrologlz by

the Anerican Psychological Assoication. Petitioner was a nernber of tlre Anerican

Psychological Association while a gradr:ate str:dent at ft-111ter Co11egre.

CCD$TTJSICD{S OF LA[/{

A- That petitioner, Patricia L. Sabena's activities durjng L971, Lg72 ard,

1973 did not constitute ttre practice of a profession, within the neaning of

section 703 (c) of ttre Ta< Iaw; however, this onclusion is limited to ttrose

specific years, and any sr-rlcsequent year rn-rst be considered de novo, particularly

in view of peti-tionerrs acadernic achievenents.

B. That tlte services rendered by petitioner dr:ring said years constituted

ttrc carrying on of an r:nincorporated business; ttrus, the incrcne derived ttpre-

frcm is sr:lcject to r:nincorporated business tax u:der section 70I of ttre Tax law.

C. That tlre r-rnincorporated business ta< forms as strlxritted for 1970 , L1TL

and 1973 did not constitute tfre filing of r.mincorporated business tax returns,

witlrin the neaning and intent of sections 722 and,658 of ttre Tax rarrr; acqcrd-

ingly, unincorlnrated br:,sjness ta< rnay be assessed at arry tirre.

D- Ttrat the petj-tion of Patricia L. Sabena is granted to the exterrt ttrat

tte perr,alties inposed r:nder sections 685 (a) (1) and 685 (a) (2) of tlre Ta:< r,ar,tr for

1973 are cancelled, since petitionerrs failure to file an r-minoorporated busjness

tax return properly for 1973 was due to reasonable cause, and not to willful

neglect.
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E. That ttrc Inccne Tax Bureau is hereby directed to rcdify ttre notices of

deficiency issued on Marctr 29, 1976; ttrat the Notice of Deficienry issr.led on

March 3It L975 is sr-rstained; and that, o<cept as so grant€d, ttre petition is in

al} ottrer respects denied.

DAf,D: Albarry, New York

ocT I p79


