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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

LOUIS ROSENTHAL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes  under  ArL ic le  (X)  23

AFFIDAVIT OF }..{AILING

of the
Tax Law for the Year(s)X0OOQGXX&KStQ
_L967 ,  L96B, L969 and L970

Sta te  o f  New York
County of Albany

John lluhn, being duly sworn, deposes and says that,

Xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 24th day of January , L97g ,x*re served the within

Notice of Decision by (cert i f ied) mai l  upon Louis Rosenthal-

(M the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Louis Rosenthal
59-55 47th Avenue
Woodside, NY LI377

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  Serv ice  w i th in  the  s ta te  o f  N,ew york .

That deponenr furrher says thar the said addressee is the cUeg€eOeOEOUi$Ue(

)OOOOh€O p,et i t ioner herein and that the address set forEh on said \^rrapper is the

las t  known address  o f  the  @ pet iL ioner .

Sworn to before me th is

24th day of January

rA-3 (2/76)

,  Lg 79.



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

LOUIS ROSENTIIAL

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Unincorporated Business
Taxes  under  Ar t i c le  (X)  23

AFFIDAVIT OF },IAILING

Tax Law for the year(s))SG00eQ0od(@
L967.  1968,  L969 and I97O

SEate  o f  New York
County of Albany

qfie is an employee of

age,  and that  on the

Notice of Decision by (eert i f ied) mai l  upon I .  Roberr

Po11ack,  Esq.  ( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fo l lows:  r .  Robert  po1-1-ack,  Esq.
12 East  4 ls t  Street
New York, NY 10017

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  s ta tes  Pos ta l  se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

of  the

John Huhn , being duly sworn, deposes and says that

the Department of Taxat ion and Finance, over 18 years of

24th day of January ,  L979, gtre served the within

Sworn

24th

be fo re  me  th i s

of January

to

d a y

rA -3  (2 /76 )

,  1979 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW.YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Jenrety 14, l9l9

Loufa Roscnthltr
5$*S$ *?th Av*n$c
I{rodlends, fig tt}t?

$rar !{r. *srmthalr

Please take notice of theilOtl,C* of, Srclslm
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(t) ??t of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within fsur mttf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York'State Department of
Taxation and Finance, Albany, New York 12227. Said inquiries will be
referred to the proper authority for reply.

eerlng Erml.ntr

cc: Petitioner's Representative

Taxing Bureauts Representative

TA-r.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

LOUIS ROSEMHAL

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law
for  the Years 1967,  1968,  1969 and 1970.

Whether the income derived

the years L967 through 1970 was

DECISION

f rom pet i t ionerfs act iv i t ies as a salesman

subject to uni.ncorporated business tax.

FINDINGS OF FACT

during

York State resident returns for

New York State unincorporated

Peti t ioner,  Louis Rosenthal,  59-55 47th Avenue, Woodside, New York 11377,

fil-ed a petition for redetermination of a deficiency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax Law for the years L967, 1968,

L969 and L970 (Fi1-e No. 13387).

A smal1 claims hearing was held before Willian Valcarcel, Hearing Officer,

at the offices of the State Tax Cornrnission, Two World Trade Center, New York,

New York, on January 26, L977 at 9:15 A.M. Pet i t ioner appeared by I .  Robert

Poll-ack, Esq. The Income Tax Bureau appeared by Peter Crotty, Esq. (Louis Senft,

E s q . ,  o f  c o u n s e l ) .

ISSUE

l.  Pet i t ioner,  Louis Rosenthal,  f i1_ed New

the years L967 through 1970. He failed to file

business tax returns for said years.
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2. On May 2, Ig72, the Income Tax Bureau issued a Statement of Audit Changes

against petitioner, Louis Rosenthal, imposing additional personal income tax for

1970 of $289.93. The Statement also imposed unincorporated business tax for the

years L967 thxor-rgh 1970 of $21008.39, on the grounds that pet i t ionerrs act iv i t ies

as an independent sal-es agent constituted the carrying on of an unincorporated

business. Accordingly, the Income Tax Bureau issued a Notice of Deficiency dated

September 25, 1972.

3. Petitioner did not protest the personal income tax porLion of the

def ic iency.

4. petitioner was a salesman for Ketcham and McDougal-l-, Inc. (and their

affil iated companies), |ocated in New Jersey. He also represented four other

companies during the years 1967 xhrough 1970, from which he derived 24i( Eo 307"

of his total- comtission income.

5. Petitioner rlas restricted by Ketcham and McDougall, Inc' to selling in

New Jersey, in Rockland County, New York, and in eastem Pennsylvania'

6. Petitioner was allowed to se11 noncompeting lines of merchandise with

the approval of Ketcham and McDougall, Inc'

7. Petitioner was required to periodically communicate with his principal-rs

office, to attend sales meetings in New Jersey and to attend trade shows' IIe

was provided with general office facil-ities (such as telephone service and desk

space) in New JerseY.

B. Petitioner tras paid on a conmission basis. Payroll taxes were not with-

held from his compensation, nor was he reimbursed for expenses incurred by him

in the performance of his sell-ing activities. He paid self-employment taxes and

maintained a retirement (lt-Keogh") p1-an for the self-employed'



"  -3-

9. Petit ioner, Louis Rosenthal, was addressed and known as ttRosenthal Gifts

by Ketcham and McDougall, Inc., who regarded him as an independent contractor.

10. The firms that petit ioner represented did not. restrict or divide the

amount of t ine and effort expended by him in the performance of his activit ies.

11. Pet,it ioner did not maintain a home office or any other office within

New York State. In addition, petit ioner contended that no business of any type

was ever conducted from his home. Although his business card showed his home

address, the telephone number printed on the card was for the office of Ket.cham

and McDougall-, Inc. in New Jersey.

CONCLUSIONS OF LAW

A. That the income received by petitioner, Louis Rosenthal, from Ketcham

and McDougall, Inc. during 1967r 1968, 1969 and L9T0rtogether with the conmissions

received from other corporations, constituted income from his regular business and

not compensation as an employee exempt from the imposition of unincorporated

business tax, in accordance with the meaning and intent of section 703(b) of the

Tax Law.

B. That Ketcham and MeDougall, Inc. did not exercise the degree of control-

that is determinative of whether or not petitioner was an employee. (M4tleLgE

Hardy v. Murphy 289 N.Y.S. 2d 694)

C. That petitioner did not sustain the burden of proof required to support

his contention that the offices of Ketcham and McDougal-l, Inc. in Nernr Jersey

const i tuted a regular place of business; therefore, no alLocat ion of business

income is al-1owed.



D. That the pet i t ion

Deficiency issued September

may be lawfu1ly owing.

DATED: Albany, New York

January 24, L979

of touis Rosenthal is denied and

25,  L972 is  susta ined,  together

the Notice of

with such interest
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TE TAX COMMISSION
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

January 24, L979

Louis Rosenthal
59-55 47th Avenue
Woodside, NY 1L377

Dear Mr. Rosenthal:

Please take notice of the Notj.ce of Decision
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(g) 7ZZ of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax

Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within four months
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

cc: Petitioner's Representative

Taxing Bureau's Representative

Examiner

TA-1 . r2  (6 /77)



a - . - , v l

.STAT8 OT NEW YORK

STATB TAX CO},IMISSION

In the lfattar of the petltion :

o f :

LOUIS ROSE}ITHAL : DECISION

for Redeternlnatlon of a Daf{clency or :
for Refund of Unlncorporated Bualness
Tax under Artlcle 23 of the Tax Law 3
for the Yeare 196?, 1968, 1969 and 1920. 

,

'Pet!.tloner, tou*e Roeeathal", 59-.55 47th Avenue, $foodslde, Naw York 11377,

porated buelneae tax uader Artlcle 23 of the Tax LarE for the years 1967, 1968,

A cnall cl.a!.ma hearlng wae held before llLlllaru Valcarcel, Ilearl.ng Offfeer,

at tbe offtcec of' the State tax Comleeton, frc lforld Trade Canter, l{Ew York,
l

- -  - F  I: :

Pollack, Erq. The Income Tax Bureau appeareri by Peter Crotty, Esq. (Ioula Senft,

Esq,,  of  couneel) .

ISSUE

'riltrether the lncom derlved fron pctltlonerrs actlvttLea as a ealesnan Qrtag

tba:yeare 1967 through 1970 wao aubJect to uolneorporeted bunlnees tax.

trII{DINGS Otr FAC"T

1. ?ett.tr.onern, tr;orria Boeanthalr'flled Ners York State resldent returtro'for

the yeare 1967 through 1970. He falled to flle New York State unlncorporated

buslnees tax returna for eald yeare.
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Z. On May 2, LglZ, the Incore Tax Bureau lseued a Stat@nt of Audit Changes

'
agalnst pet{tLoner, LouLe Socenthaln iuposlng add{t{onal pereonal, lncone tex fgr

1970 of $2sg.93. the statGment also lnpoeed unfnCorporated buglnees tax for the

years 1957 through 19?0 of $?1008.39, on the grouada that petltlonerrs actlv{t{es

unlneorPorstedes qo lndapendent sale6 ageot coastltuted the carrying on of, an

buelne6e. Aecordlngl"y, the Iaeoue Taa Buieau laeued e l{otice of Deflciency dated

' t ASeptember 25, L972.

3,. get!.tl.oner dld not procsst the personal lncone ta* portlon of the

deflcleney.
-  t  ,  r  ! L ^ r -

e. p€tltloner lrac e ealaemas for Ketchan and !{cDougatl, It1c. (and thelr

:ed four other
affl!.tatEd Conpaniee), loeated Ln New Jersey. lle elao rePfesont

cmpaniee duri.ng the yoaf6 1967 through 19?0r frm rrlhleh he derd'vee 247" to 308

mleeton Lncom.

5. petLtl-oner lras restrleted by Keteham and lt'ehugell, Inc. to sellLng in

N*w Jerseyr Ln Rockland county, New York,-and {n sagte16 Pennrylvanl'at

' 
6. pett.tX*ndf was allorEed to eell'lnoocongettng l!'nes of nerchaudlse s{th

,
the apprqval. of Ketchau and l{eDougal"l' IEc'

T" ps.tit1oner lra6 required to perLodical!.y conrnunLcate wlth hle priucLpalro

md to sttend trade thows' ga
offlca, to attand aales msetlage I'a $ew Jereey *" --

was provlded wlth general offlce faclll'tles (sueh ee telcPhme eervlce and desk

cpaee) tn Seir JeteeY.

S. Patftl"onef, !r&s patd on a eomlsstoc baele. Payrol.!' tarces w€re sot *ln-

hold fron hts eoopsnsstlurr, tn" wae he relmbursed for Qxp€gses lneurred by hln
, .  :  :

ln the perfornance of hle eelllag actfvltlee. Ee pald self-eaplolrnent ta::eg md

.  t  - - - l  - - ^ l

mal.ntalnad a retlreaent (!"Xeogh") plan for the self-employed'' . . ' - . . .





D. Ttrat the petitLor of louLe

Deffcleacy lesued Septenber ?5r L972

may be lawfully oning.

DATED; Albany, Nerv York
January 24, L979

-4-

Rosanthal ld denled and the Notlce of

ls guetalned, together wlth such lnterEet

STATE TAX Co[$fi88ION

n
\AA^I,G^, \C**^r

coMltlssIol{ER




