" STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of
LOUIS ROSENTHAL

For a Redetermination of a Deficiency or
a Revision of a Determination or a Refund
of Unincorporated Business
Taxes under Article(X) 23 of the
Tax Law for the Year(s)

1967, 1968, 1969 and 1970

AFFIDAVIT OF MAILING

State of New York
County of Albany

John Huhn, being duly sworn, deposes and says that
Xhe is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 24th day of January » 1979 ,xXghe served the within
Notice of Decision by (certified) mail upon Louis Rosenthal

the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as follows: Louis Rosenthal

59-55 47th Avenue
Woodside, NY 11377

and by depositing same enclosed in a pdstpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the (CepreSETLILLTE

XXEWRKY) petitioner herein and that the address set forth on said wrapper is the

last known address of the

petitioner.

Sworn to before me this

24th day of January , 1979 Cq,fgégl Ll“JéLv

“i]jf)ékhggzrvﬂég jizivinLM£Vb

TA-3 (2/76)
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* STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of
AFFIDAVIT OF MAILING
LOUIS ROSENTHAL
For a Redetermination of a Deficiency or
a Revision of a Determination or a Refund
of Unincorporated Business
Taxes under Article(X) 23 of the

Tax Law for the Year(s)
1967, 1968, 1969 and 1970

State of New York
County of Albany

John Hubn , being duly sworn, deposes and says that

ghe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 24th day of January > 1979 , ghe served the within
Notice of Decision by (certified) mail upon I, Robert
Pollack, Esq. (representative of) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as follows: I. Robert Pollack, Esq.
12 East 41lst Street
New York, NY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the (representative
of the) petitioner herein and that the address set forth on said wrapper is the

last known address of the (representative of the) petitioner.
Sworn to before me this il1jvéz~
24th day of January , 1979. C¥M§142u
I J
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STATE OF NEW.YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU
ALBANY, NEW YORK 12227

JAMES H. TULLY JR., PRESIDENT

MILTON KOERNER
THOMAS H. LYNCH

January 24, 1979

louis Rosenthal
59-55 47th Avenue
Woodside, W¥ 11377

Dear Mr. Rosenthal:

Please take notice of the Notice of Decision
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(®) 722 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within four months
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York 12227. Said inquiries will be
referred to the proper authority for reply.

P
"{{;:‘Fl’h Chyrywaty . .
Hearing Exsminer

cc: Petitioner’s Representative

Taxing Bureau’s Representative

TA-1.12 (6/77)



STATE OF NEW YORK . ©

STATE TAX COMMISSION

In the Matter of the Petition
of :
LOUIS ROSENTHAL : DECISION
for Redetermination of a Deficiency or
for Refund of Unincorporated Business

Tax under Article 23 of the Tax Law :
for the Years 1967, 1968, 1969 and 1970.

Petitioner, Louis Rosenthal, 59-55 47tﬁ Avenue, Woodside, New York 11377,
filed a petition for redetermination of a deficiency or for refund of unincor-
porated business tax under Article 23 of the Tax Law for the years 1967, 1968,
1969 and 1970 (File No. 13387).

A small claims hearing was held before William Valcarcel, Hearing Officer,
at the offices of the State Tax Commission, Two World Trade Center, New York,

New York, on January 26, 1977 at 9:15 A.M. Petitioner appeared by I. Robert
Pollack, Esq. The Income Tax Bureau appeared by Peter Crotty, Esq. (Louis Senft,
Esq., of counsel).

ISSUE

Whether the‘income derived from petitiomer's activities as a salesman during
the years 1967 through 1970 was subject to unincorporated business tax.

FINDINGS OF FACT

1. Petitioner, Louis Rosenthal, filed New York State resident returns for
the years 1967 through 1970. He failed to file New York State unincorporated

business tax returns for said years.
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2. On May 2, 1972, the Income Tax Bureau issued a Statement of Audit Changes
against petitioner, Louis Rosenthal, imposing additional personal income tax for
1970 of $289.93. The Statement also imposed unincorporated business tax for the
years 1967 through 1970 of $2,008.39, on the grounds that petitioner's activities
as an independent sales agent constituted the carrying on of an unincorporated
business. Accordingly, the Income Tax Bureau issued a Notice of Deficiency dated
September 25, 1972.

3. Petitioner did not protest the personal income tax portion of the
deficiency.

4. Petitioner was a salesman for Ketcham and McDougall, Inc. (and their
affiliated companies), located in New Jersey. He also represented four other
companies during the years 1967 through 1970, from which he derived 247% to 30%
of his total commission income.

5. Petitioner was restricted by Ketcham and McDougall, Inc. to selling in
New Jersey, in Rockland County, New York, and in eastern Pennsylvania.

6. Petitioner was allowed to sell noncompeting lines of merchandise with
the approval of Ketcham and McDougall, Inc.

7. Petitioner was required to periodically communicate with his principal's
office, to attend sales meetings in New Jersey and to attend trade shows. He
was provided with general office facilities (such as telephone service and desk
space) in New Jersey.

8. Petitioner was paid on a commission basis. Payroll taxes were not with-
held from his compensation, nor was he reimbursed for expenses incurred by him

in the performance of his selling activities. He paid self-employment taxes and

maintained a retirement ('Keogh") plan for the self-employed.
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9. Petitioner, Louis Rosenthal, was addressed and known as "Rosenthal Gifts

by Ketcham and McDougall, Inc., who regarded him as an independent contractor.

10. The firms that petitioner represented did not restrict or divide the
amount of time and effort expended by him in the performance of his activities.

11. Petitioner did not maintain a home office or any other office within
New York State. 1In addition, petitioner contended that no business of any type
was ever conducted from his home. Although his business card showed his home
address, the telephone number printed on the card was for the office of Ketcham
and McDougall, Inc. in New Jersey.

| CONCLUSTONS OF LAW

A. That the income received by petitioner, Louis Rosenthal, from Ketcham
and McDougall, Inc. during 1967, 1968, 1969 and 1970, together with the commissions
i received from other corporations, constituted income from his regular business and

not compensation as an employee exempt from the imposition of unincorporated
! business tax, in accordance with the meaning and intent of section 703(b) of the
‘ Tax Law.
B. That Ketcham and McDougall, Inc. did not exercise the degree of control
| that is determinative of whether or not petitioner was an employee. (Matter of

Hardy v. Murphy 289 N.Y.S. 2d 694)

| C. That petitioner did not sustain the burden of proof required to support
‘ his contention that the offices of Ketcham and McDougall, Inc. in New Jersey
constituted a regular place of business; therefore, no allocation of business

income is allowed.



4= e
D. That the petition of Louis Rosenthal is denied and the Notice of
Deficiency issued September 25, 1972 is sustained, together with such interest as

may be lawfully owing.

DATED: Albany, New York ) STATE TAX COMMISSION
H Y

e&

%NT dﬂm /

COMMISSIONER

COMMISSIONER 2

Januvary 24, 1979




LLETT AN \°pP¥SPooM

1992138 Yaxh S6-6S %
sTNo| «v@
s 4
@ .\%»
N,
\ Y, R0, 57 g
{ «pww, @&. »& o@.o
) %, %y, &»&ﬁ@ 4
| o // %%, QN%\.
.&&&Wé ...«v v
o, ) )
A (74 ,U\QQ.%»
o g 7 4zzZ1 'A ‘N ‘ANVETY
55 o
oL 6/ / SNdNVD ILYLS
Nyfaez % ¢ nvaung STvaddy XVl
= - % sdueuy pue uoyexe] jo juewjsedsq
. _,Nw..su.q o SHOA MAN 40 FLVIS
O _\.,.y\\ : Wsz @y gz-vi &
8 RN

SRIVIO TIVRS.

1+

+






STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU
ALBANY, NEW YORK 12227

JAMES H, TULLY JR., PRESIDENT
MILTON KOERNER
THOMAS H. LYNCH

January 24, 1979

Louis Rosenthal
59-55 47th Avenue
Woodside, NY 11377

Dear Mr. Rosenthal:

of the State Tax Commission enclosed herewith.

| You have now exhausted your right of review at the administrative

| level. Pursuant to section(g) 722 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within four months

‘ from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York 12227. Said inquiries will be
referred to the proper authority for reply.

tncerely, /

-,Fgw

ot
/ Joseph Chyr}"w/

Hearing Examiner

cc: Petitioner’s Representative

Taxing Bureau’s Representative

TA-1.12 (6/77)



'STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petiticﬁ

of :
LOUIS ROSENTHAL :  DECISION
for Redetermination of a Deficiency or 2

for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law o
for the Years 1967, 1968, 1969 and 1970.

-Petitioner, Louis Rosenthal, 59-55 é?tﬁ Avénua, Woodside, New/Yo;k 11377,

filed a petition for redetermination of a defiéiency or for,refund offuhincor~,

‘porated buéiness tax under Article 23 of the Tax Law for the yeats‘1967,'1968,

1969 -and 1970 (File No. 13387).

A small claims hearing was held before William Valcarcel;'HearingVOffice:?;

_at the offices of the State Tax Commission, Two World Trade Center, New York, =

, NQW‘York; on January 26, 1977 at 9:15 A.M. Petitioner appeared by I. Robert L

Pollack, Esq. The Income Tax Bureau'appeatgd by'Peter ertt&, Esq..(Louis,Sénft,

Esq., of counsel).

ISSUE

‘Whéthér the income derived frdm petitioner's activities as a aalésman-&ﬁringv . 7

the years 1967 thtough,1970 was subject to unincorporated business tax.

- FINDINGS OF FACT

1. Petitioner, Louis Rosenthal, filed New York State resident,retu;ns for

the years 1967 thrpugh119?0. He failed to file New York State unincorpora:éd

business tax returns for sh;d years.
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2. On May 2, 1972, the Income Tax Bureau ‘issued a Statemant of Audit Changes'
against petitioner, Louis Rosenthal imposing additional persanal incame tax for
1970 of $289.93. The Statement also imposed unincorporated buainess tax for the

‘fears 1967 thrbugh 1970 of $2,008.39, on the grounds that petitioner's ac;ivities

as an independent sales agent constituted the carrying on of an unincorporatadr
buainesé. Accordingly,‘the Iﬁcoma Tax Bureau issued é Notice of Deficiency dated

Septemﬁer 25, 1972. |

3$ Petitioner did not protest the personal incomé tax portion of ehei
‘deficiency.' |

4. Petitioner was a salesman for Ketcham and McDougall, Inc. (énd theiry
affiliated companies), located in New Jersey. He also represented four other

companies during the years 1967 through 1970, from which he derivéd 247 ‘to 30%
of his total commission income. | . ;

5. Petitioner was restricted by Ketcham and McDougall. Inc. to selling in
New Jersey, in Rockland County, New York, -and in eastern Pennsylvania.
6. Petitioner waa'allowed to sell noncompeting 1ines ofxmerchandisa with
the approval of Ketcham and McDougall Inc. - e |
7. Petitioner was required to periodically communicate with his principal s
office, to attend sales msetings in New Jersey end to attend trade shows. Ha
was provided with general office facilities (such as telephone service and desk
space) in New Jersey.
8. Patitioner was paid on a commission basis. Payroll taxes were not with-
. held. from his. compansation, nor was he reimburaed for expenses incurred by him
“in the parformance of his selling activities. He paid self-employment taxes and

"maintainad a retiremant (ﬂKecgh") plan for the self-employed.“
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9. Petitionar, Louis’Rosenthal, was addressed and knOWn;as "Rosén:hal Gifts
by Ketcham and McDougall Inc., who regarded him as an 1ndependent contractor. S
~ IOa The firms that petitioner representad did not restrict or divide the
amount of time and effort expended by him in the performance of his activities.
,11. Petitioner did not maintain a home office or any other office within
New York State. In addition, petitione: contended that n0'pusiness of any type
wasyeﬁer.oondocted from his home. Althoogh his business card showed his home
address, the telephone number printed oﬁ the card was for the office of Ketcham
’and McDougall, Inc. in New Jersey. |

CONCLUSIONS OF LAW

| A. That the income received by petitionor, Louis Rosenthal, from Ketchaﬁ |
"and McDougali Inc., during 1967v 1968, 1969 and 1970 together with the‘cooﬁissioos-
received from other corporations, constituted income from his regular business and
‘not compensation as an employee exempt from the 1mposition of unincorporated
:business _tax, in accordance with the meaning and intent of section 703(b) of the c
v‘fTax Law‘ |

"B; That Katchom ond Mcnougall, Inc. didknot,exercise the degrée of control
that is detérminatiﬁs of'whétﬁet or notjpotitioner'was an employea. (Mattar of

© Hardy v. Mhrphy 289 N.Y.S. 2d 694)

C. That petitioner did not sustain the burden of proof required to support ,
his COntention that the offices of Ketcham and MbDougall,vInc. in New,Jersey

constituted a regular place ofvbusineés; therefore, no allocation of business

income 1s allowed.
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D. That the petition of Louis Rosenthal id denied and the Notice of
Deficiency issued September 25, 1972 is sustained, together with such interest as

may be lawfully owing.

DATED: Albany, New York | STATE TAX COMMISSION
January 24, 1979

COMMISSIONER






