
STATE OF NEW YORK
STATE TAX COM},IISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

A].BERT ROSENBLOOM

For a Redeterminat ion of  a Def ic ieney or
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes  under  Ar t i c le  (p )  Zg

AFFIDAVIT OF MAILING

of the
Tax Law,for the Year(s) EilG{XXdit{XX

L969, l97O and L97L

Sta te  o f  New York
County of Al-bany

John Huhn, being duly sworn, deposes and says that,

Xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that. on the 24th day of January , L97g , Xhe served the within

Notice of Decision by (certified) mail upon Albert Rosenbloom

(mXrenpXfi1*XXp1mf* the petitioner in the within proceeding,

by enclosing a urue copy thereof in a securely sealed posLpaid wrapper addressed

as f ollows : Albert Rosenbl_oom
L62-4I Powel-l- Cove Boul-evard
Whitestone, NY

and by  depos i t . ing  same enc l -osed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent furrher says that the said addressee is the (fqEXffim(ffiXXK

gf,XEkO pet iLioner herein and that the address set forth on said wrapper is the

las t  known address  o f  the  M pet i t ioner .

Sworn  to  be fo re  me  th i s

24th day of January

rA-3 (2/76)

t 9  79 .



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

ALBERT ROSENBLOOM

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under Art ic le (X) 23
Tax Law for the Year(s) QmecKi$dftr)

L969,  L970 and L97L

Sta te  o f  New York
County of Albanv

Xhe is  an employee of

age,  and that  on the

Not ice of  Decis ion

AFFIDAVIT OF MAILING

of  the

by (cert i f ied) mai l  upon Jerome Bricknran, P.A.

o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

in  a  secure ly  sea led  pos tpa id  wrapper  addressed

John Huhn ,  being duly sworn,  deposes and says that

the Department  of  TaxaEion and Finance,  over  18 years of

24th day of January , L979 , Ehe served the within

(represent .at ive

by enclos ing a t rue copy thereof

as follows: Jerome Brickman
c/o Scher & Brickman
110  Wes t  51s t  S t ree t
New York, NY 10020

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

24th

to

d a y

before me th is

of January

rA -3  (2 /76 )

,  L g 7 g .
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

;I**ua*y S{r lStF

Al,bert $s*enbJ,oog
163-*1 Fsscll Spve Ss$tev*rd
$hl.tssfoe.s, HT

Soar !{r. &sEenbloonr

Please take notice of the Sot{.*a qf &scf*lnn
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(S) 772, of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within fou* tgthr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

cc: Petitioner's Representative

Taxing Bureau's Representative

TA-r .r2 (6/7 7)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion :

o f :

ALBERT ROSENBLOOM : DECISION

for Red.etermination of a Deficiency or :
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law :
fo r  t he  Years  1969 ,  L970  and  L971 .

:

Petit ioner, Albert Rosenbloom, L62-4L Powel1 Cove Boulevard,

Whitestone, New York, f i led a petit ion for redetermination of a

deficiency or for refund. of unincorporated business tax under

Ar t ic le  23 of  the Tax Law for  the years 1969,  L97 0 and L97I

(F i l e  No .  1 r8  59 )  -

A small claims hearing was held before Harry Huebsch, Hearing

Officer, dt the off ices of the State Tax Commission, Two World

Trad.e Center, New York, New Yorkr orr November J-4, 1977 at 2245 P.Iq.

Petit ioner appeared by Jerome, Brickman, P.A. The fncome. Tax Bureau

appeared by Peter Crotty, Esq. (Irwin Levy, Esq" , af counsel).

ISSUE

Whether the income derived from peti-t ionerts activit ies as a

salesman dur ing L969,  L970 and 1971 was subject  to  unincorporated

business tax.
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FINDINGS OF FACT

l - .  Petit ioner, Albert Rosenbloom, f i led New York State

personal income tax returns for L969t 197 0 and L97I. He did

not f i le unincorporated business tax returns for said years.

2. The Income Tax Bureau contend.ed that petit ionerrs sel l ing

activit ies durS-ng the years at issue constituted the carrying on

of an unincorporated business. Accordingly, i t  issued a Notice

of Deficiency for L969 on January 26, L97 6 in the amount of

$L,255. .76 in  unincorporated business tax,  p lus $596. ,49 in  penal ty

and  $435 . ,50  i n  i n te res t ,  f o r  a  to ta l  o f  ; 2 ,287 .75 .  I t  a l so  i ssued

a Not ice of  oef ic ieney for  1970 and L97L on November 24,  L975 in

the amount  of  S3r504. ,7 3 in  un incorporated business tax,  p lus

$2 ,428 .48  i n  pena l t y  and  $1 r102"61  i n  i n te res t ,  f o r  a  to ta l  o f

$7 ,  0 :5 -82 .

3" During the years at issue, petit ioner was employed as a

sales manager by Tropical Fish t lobbies Publications, Inc. (herein-

after referred to as UTFH") and its two subsidiaries, Bader

Ind,ustr ies, Inc. and Miracle Pet Products, Inc. He was to act in

said capacity for the three entit ies, since al l  of them were in the

tropical f ish accessories busj-ness. The President of TFH hired

pet i t ioner  because of  h is  exper t ise in  th is  area-  Pet i t ioner ts

duties included opening new accounts and supervising the activit ies
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of nine salesmen on behalf of the tlrree corporations. He was

supplied with an office and a secretary at the premises of Bader

Industries, Inc- in Pinebrook, New Jersey- I le was also given

off ice space and. the use of faciLit ies on the business premises

of TFH in Jersey City, New Jersey, which was also the location of

Mirac le Pet  Products '  Inc.

4. Petit ioner was paid a weekly salary by each of the three

corporations and was issued, withholding tax statements- Income

taxes and social security were withheld from his cornpensation. lle

was covered by workments compensation and received paid vacations-

petit i-oner performed his duties under the controL and d' irection of

the president of TFII- Petit ioner did not maintain an off ice of

his own, nor did he finance his own pension pJ-an or haVe his oWn

lettertr,ead.s and. business cards-

5. In 1959 petitioner introd.uced t,he entire lines of the

three corporations to a Very large account, namely, Two GuyS

Department Stores (hereinafter referred to as "Two Guystt) '  TWo

Guys required a compleLe tropical fish line and requested that

t rop ica l  f ish.  (as wel l  as a l l  tanks and accessor ies)  be suppl ied.

With the consent and encouragement of tfre Pre.sident of TFII, petitioner

arrange.d for the tropical fish to be provided to Two Guys by

George Nob}e, a f ish wholesaler- Thereafter, petit ioner was

regularly paid commissions by George Noble and, with the consent

of TFH, provided services for George Noble which reguired a relatively

small amount of petit ioner's t j-me.
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6.. Petitioner was not controlled and directed in any

manner by George Noble- IIe filed Federal Schedule "Ct' to report

the commissions earned and to claim deductions against this income-

For New York State perSonal income tax purposes, petit ioner 
)^l

reported his compensatj-on from TFH, Bader Industries, Lnc" and 
(

Miracle Pet Products, Inc. aS wagesr and his conmisSion income

from George Noble as business income- Petit ionerrs net business

income derived from his activit ies on behaLf of George Noble was

$L5 t324 . , 96  i n  1969 ,  $18 ,310 .33  Ln  L970  and  $24 t349 -7L  i n  L971 .

CONCLUSIONS OF LAW

A. That petit ioner, Albert Rosenbloomr performed services as

an employee for Tropical Fish l lobbies Publications, Inc", Bader

Industries, Inc., and Miracle Pet Productsr Inc., and that the income

derived therefrom d.uring 7969, Lg70 and L|TL was not subject to

unincorporated business tax, in accordance with the meaning and

j.ntent of section 703 (b) of the Tax Law.

B. That the activit ies of petit ioner' ALbert Rosenbloom' on

behalf of George Noble during L969r L970 and L97L, constituted the

carrying on of an unincorporated. business; thus, the net income

der i ved  the re f rom o f  $L5 ,324 . .96  i n  L969 ,  $18 ,3L0 .33  i n  l ' 970  and

$241349^71 in  1971 was subject  to  unincorporated business taxr  in

accordance with the meaning and intent of section 703 of the Tax

Law"
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c. That the petit ion of Albert Rosenbloom is granted to

the extent shown in Conclusions of Law "A" and "8", above' The

Income Tax Bureau is hereby directed to so modify the notices of

def ic iency issued January 26,  Lg76 and November 24,  L975 and that '

except as so granted, the petit ion is in al l  other respects d'enied'

DATED: Albany'  New York

January 24, 1979

STATE TAX COMMISSION



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE QF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Januaxy 24, L979

Albert Rosenbloom
L62-4L Powe11 Cove Boulevard
Idhitestone, NY

Dear Mr. Rosenbloom:

Please take notice of the Notice of Decision
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(X) 722 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax

Commission can only be instituted under Article 78 of the Civil

Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within four months

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
aclordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

ph
Ilearing

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)
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STATE OF NEW YORK

STATE TAX COM}NgSION

In the !4att6r of ths Peti.tlon

, .

' AIJBERT ROSBNBLOO!{

for RedetermLnati.on of a Def{cl,ency or
f,or Ref,und of, Unlncorporatad BuEinees
lax under Article 23 of the Tax Law
for the Yeare 1969, 1970 and 1971.

DECIgIO}T

PetitLoner, Albert RoEenbl,oomr l,5e-41 Powell Cove Boulev:rd,

Whi,testoner Now York, f tXcd a peti.tion for redetermi,nqtlon of,. a

def tg l .encyor fo r re fundof , r rn l . r reor5 lo ra tedbue{ne8etaxunder

Artlcle 23 of the Tax LEw for the yeare 1969, 1970 ond 1971

(E i le  No .  11859) .

A snall ctatme hearing waa hEld before g&rry Suebsob, Searl.ng

Officer, at the of,ficee of the Etate Tax CmmLasion, Two World

Trade Canterr New Yorhr Naw Yorkr on November 14, Lg?1 at 2:{5 P.l{.

SetL*Loner appoered by Jqrorne' Br{elqsranl P"A. She Inome Tax Sureau

appearedbyPete rCro t ty ,Egg . ' ( I rw1nLevy1E8g.1o f ,counce l . } .

ISSUE

whether the inaome derl,vd froru petitionor I I actLvLtioa at e

galsgman durlng Lgf-g, 1970 and 1971 wae eubject to unl.ncorporated

buslnege tax.
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' 1, Fet,Ltionetr, AJ.bert, RoaenbJ.oom, tiled New York State

pe , rsona} incometaxre tu rns fo r1969 '1970ard l97 ] ' .Hed id

not file unincorporated buejrresa tax returns for eald years.

2. The fncorne Tax Bureau contended thst, petltionerr 5 eelling

activitiae duringr the 'lrears at isEue eonstitut€d,,the cgrrylng on

of an unincortr>orated buslnese. Ascordingly, it ieeued s t*otice

of, Def,isiency for 1969 on rlanuaxy 26, L976 ln the aseunt of
. '

$Ir255.76 in unincorporatd 'bueinese tax,  p lua $596.49 in,penaLty

and $435.50 in intereetr ,  for  a totaL of ,  $21287.75. I t ,aLao trezud

a Notj-ce of Def iciency f,or 1970 arxt 1971 on November' 24 . L975 in ,

the aroount of $3r504.73 in unincorporatd bueineae t&x, plus

$2 '428 .48 inpena l t yand$1 , l02 .61 in in te res t , fo ra to ta lo f

$? ,035 .8? .

sales nanager by Tropical Fish Hobbies Publicatlons, Inc. (hereln-

after ref,erred to aa UTFH" ) and its two'subsldiaries, Eader :

itnduetries, IRs. and &4iracl.e Pet, Producls, Inc. He was to act Ln

said eapacity f,or the three entitLee, eince aLl of thern"were {n the

tropiaal f ish accessories business. The President of TFH hird

petitioner besause of hie expertise In thie area. Petitlonerrb

dutiee included openlng nelr accounts andl eupervLaLng the activLtles
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6. PetttLonor waa not controll.ed and directed in any

mnnnsr by GoorgE NobLE, ge ftld Fedaral SeheduLe 'C' to roPort

the commissione earned and to elaln deductlono agalnEt thle lnsome.

For New York State personal inoone tax purposear petitioner

reportd hls compsngetlon f,tam fFn, Bader Industriee, Inc. .q4

Miracle Fet Frodust,a, Xncr, as wageer alld hls con4Lssl,on inaone

from George Noble as busl,neas ineome. PetltionetrfE net busLnesg

J.naome derived from hj.s activitl,os on bbh&lf of, Geo:ge Nobl.e was

$15r32{ .96  Ln  L969r  $14r310 .33  in  19?0  and  $24r349 .7 }  l "n  1971 .

cprycr.,usr,o,sq,,qg riAq

A. Thet petitloner, Albart Rooenbloom, perfornd eorvlcas ag

an .empl.oyee for frop{cal FtEh HobbLee Publ,i,cationsr Inc.r Bader

Industries, Inc. and, l{iracle Pet Products, Inc. and that the I'ncome

derj.ved therefrom durtng 1969, 19?0 and 19?1 waa not eubJect to

unLncorporated bueinaEg.tax, ,ln aocordanEe witb the meanJ'ng and

intent of, eection 703 (b) of, the Tax LaYr.

, B. fhat the aotLvitLes of petl.t{oncr, Atbert Rocenbl'oour olt

bebatf, of, GaorEe Noblc during 1959, 1970 ard 1971, conatltuted the

oarrying on of an rurinoorporatod busineasl ttnre, the net inaone

dsrLved tharofr@ of,  $15r 324.gG in 1969r $18t310'33 in 1970 and

$2{13{9.71, in 1971 wse aubJeet t(r unincorporated bus{neec tax, {n .
- a

aecordancs wlth the n@enJ"ng and lntent of goctlsn 703 of, the tars

&AS.
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C. X,hat, the petl,tion of Albett RoEenbloom ls granted to

th€ sxtgnt Shown ln ConclusLons of, Law nAo and 'B', abover The

Lncome fax Bureau La,hereby directed to. so rnodify the notlces of .

defic5.engy iesued .Ianuary 26, 19?6 and Novsbor 21, 1975 and thatr

@xc6pt, ea eo Eranted, the petlt,lon iE in all other reopocte denied.

SATEDT Albany' Netr York

January 24,  L979

STATE TAX COMMISSION




