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AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for  the  Year  1970.

St.ate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September ,  1979, he served the within not ice of Decision by

cert i f ied mai l  upon lawrence E. Rack, the pet i t ioner in the r+i thin proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Lal.rrence E. Rack
Box 25
Pawling, NY 12564

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United StaLes Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein

and that the address set forth on said wrapper is the last known address of the

pet i t ioner .
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JAHES H. TUII,Y JR., PRESIDENT
HITTON KOBRNER
THOMAS H. I,YNCH

JOHN J. SOTTECITO
DIRECTOR

Telephone: (518) 457-7723

Septenber 28, 1979

Lawrence E. Rack
Box 25
Paw1ing, NY 72564

Dear  Mr .  Rack :

P1ease take not ice of the Declsion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) IZZ of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerni.ng the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department. of Taxation and Finance, Albany, New
York L2227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

Sincerely,

Pet i t ioner '  s Representat ive

Taxing Bureaut s RepresentaLive



STATE OF NEW YORK
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In the Matter of the Petition
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IA!ilRENEE E. RACK

fpr Redetermination of a Deficiency or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax law for the
Y e a r  1 9 7 0 .

DECISION

activit ies as a real estate broker

and, thus, are not deemed to be an

Peti t ioner,  Lawrence E. Rack, Box 25, Pawring, New York 12564, f i led a

petition for fedeternination of a deficiency or for refund qf unincorporated

business tax under Article 23 of the Tax f,aw for the year 1910 (File No.

1s399) .

A small clains hearing was held before l{arry Huebsch, Hearing Off icer, at

the offices of the State Tax Conmission, Buildtng /f9, State Campus, Albany,

Ner.r York, on December 18, 1978 at 1:15 P.M. Petit ioner appeared pro se. The

rncome Tax Bureau appeared by Peter crotty, Esq. (J. El len Purcell ,  Esg., of

counse l ) .

ISST]E

Whether petit ionerts

practi .ce of a profession

business.

constituted the

uniacorporated

FINDINGS OF FACT

1' Petitionet, Lawrenci: E. Rackn timely filed a New York State personal

income tax return for 1970. IIe did not file an unincorporated business tax

return for said year.

2, 0n March 29, 1976, the Income Tax

aSainst petitioner for 1970, in the amount

taxr  p lus $338.69 in  penal ty  and 9211.98

$1,263.69.  This  was 'done on the grounds

Bureau issued a Notice of Deficiency

of $713.02 in unincorporated business

in interest,  for a total  due of

that petitioner was engaged in the
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carrying on of an unincorporated business, and that the income derived therefrom

was subject to unincorporated business tax.

3. Pet. i t ioner test i f ied that he was a sel f-employed real estate broker.

His income (consist ing of commissions) was derived mainly from personal services

sel l ing real estate for c l ients.  Capital  was not a mater ial  income-producing

factor.  He maintained an off ice and employed part- t ime sales and cler ical

help and had his orsn letterhead.

4. Pet i t ioner 's educat ional background in real estate sales consisted of

courses taken evenings at Dutchess County Community College.

CONCIUSIONS OF tAW

A. That pet i t ioner,  Lawrence E. Rackts act iv i t ies during 1970, al though

requir ing special  knowledge and experience, did not const i tute the pract ice of

a profession, within the meaning and intent of  sect ion 703(c) of the Tax Law.

B. That pet i t ionerrs act iv i t ies during said year const i tuted the carrying

on of an unj-ncorporated business.under sect i ,on 203(a) of the Tax law.

C. That the pet i t ion of Lawrence E. Rack is denied and the Not ice of

Def ic iency issued on March 29, I976 is sustained, together with such addit ional

interest as may be lawful ly owing.

DATED: Albany, New York

sEP 2 I teTs


