
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ocfober 9, 1979

Don L. Passante
2 Marcotte La.
Tenaf ly,  NJ 0767A

Dear  Mr .  Passante :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) tZZ of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the dale of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12221
Phone # (518) 457-6240

Sincere ly ,

STATE TAX COMMISSION

cc: Pet i t ionert  s Representat ive
Hyman Wolfson
637 Miche l le  P l .
N. I,loodmere , NY 11581
Taxing Bureaut s Representative



STATE OF NEW YORK
STATE TAx COMUISSION

In the Uatter of the Petition

o f

Don l .  Passante

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for  the  Years  1971.  7972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

9th day of 0ctober,  7979, he served the rsi thin not ice of Decision by cert i f ied

mai l  upon Don L. Passante, Lhe pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Don L. Passante
2 Marcotte La.
Tenafly, NJ 07670

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wr

petit ioner.

Sworn to before me this

9th day of  October ,  7979.

AFFIDAVIT OF MAITING

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Don l .  Passante

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax law

AFFIDAVIT OF MAITING

for the Years I97L. 1972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

9th day of 0ctober,  Ig7g, he served the within not ice of Decision by cert i f ied

mail upon H5rman Wolfson the representative of the petitioner in the within

proceeding, by enclosi-ng a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Hyman Wolfson
637 Michel le  Pl .
N.  Woodmere,  NY 11581

and by deposit ing same enclosed in a postpaid properly addressed nrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set. forLh on said wrapper is the last

known address of the representative pet i

Sworn to before me this

9 th  day  o f  October ,  1979.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the petit ion

o f

DON L. PASSANTE

for RedeterminaEion of a Deficiencv or for
Refund of Unincorporated Bu6iness ta*
under Article 23 of the Tax Law for the
Years  I97L and L972.

DECISION

Pet i t ioner,  Don L.  Passante,  2 Mareotte Lane, Tenaf ly,  New

Jersey 07670, f i led a pet i t ion for  redeterminat ion of  a def ic iency

or for refund of unincorporated business tax under Articl e 23 of

the Tax Law for the years L97L and L97z (Fi1e No. 15087)

A small claims hearing was held before Harry Huebsch, Hearing

off icer,  dt  the of f ices of  the state Tax conmission, Two world

Trade center,  New York,  New York,  oo December L,  Lg78 ax 9:15 A.M.

Petit ioner appeared by Hyman wolfson, Esq. The rncome Tax Bureau

appeared by  Peter  c ro t ty ,  Esq.  (Frank  Lev i t t ,  Esq . ,  o f  counse l ) .

ISSUE

I ' l trether petit ioner's activit ies as a corporate employee during

1971 and L972 were so interrelated and integrated with his unin-

corporated busi-ness activit ies, that the compensation which he

received as a corporate employee was includible in his unincor-

porated business income.
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TINDINGS OF FACT

1. Pet i t ioner,  Don L.  Passante,  f i led New York State unin-

corporated business tax returns for L97L and L972, oo which he

reported business income derived by hiur from his activit ies as a

sole propr ietor.

2. On January 15, L976, the Income Tax Bureau issued a

Stateurent of Audit Changes against petit ioner for L7TL and L972.

Said Statement imposed additional unincorporated business tax on

the grounds that wage income received by him from D.L. Passante

Associates,  Inc.  r^7as subject  to said tax because his act iv i t ies

as a corporate employee were so integrated and interrelated with

the act iv i t ies of  h is business, that  i t  const i tuted part  of  a busi-

ness regularly eapried. on by him. AccordingLy, on March 29, Lg76,

the Income Tax Bureau issued a Notice of Deficiency against peti-

t ioner,  assert ing $1,888.14 in unincorporated business tax,  p lus

$433 .15  in  in te res t ,  fo r  a  to ta l  due  o f  $2 ,32L .29 .

3.  Pet i t ioner contended that his act iv i t ies as a corporate

employee were separate and d.istinct from his activit ies as a sole

proprietor. As a corporate employee, he directed employees in Lhe

management of the corporation's business of media advertisirg, which

was directed. to the Spanish-speaking population. As a sole pro-

prietor, he acted, as an individual in matters involving public rela-

tions. He stated that it was diff icult to dete::urine at what point

he was an advertising man and at what point he was a public rela-

tions man, because he represented the same and/or sirri lar clients
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in his corporat ion's act iv i t ies,  as he did as a sole propr ietor,

r^7ith all activit ies being directed to the same audience.

4. The eorporation and the business operated fro:n the same

office. The office lease was in the corporation's name and the

corporation paid all office expenses and employees' saLaries. The

same telephone served both entit ies. For L97L the corporation and

the sole proprietorship reported their activit ies to be that of

television and radio producers on their respective franchise and

unincorporated business tax returns.  For L972, both businesses

reported their activit ies as that of television and theatre adver-

t i s ing .

5. Petit ioner was president of the corporation and he directed

its activit ies. He owned all of its stock and was paid wages from

the corporat ion of  $18,000.00 dur ing each of  the years at  issue.

His net prof i t  f rom the business was $43,604.50 in 1971- and

$42,723.60 in L972. There was no div is ion of  h is t ime between the

corporation and the business.

CONCLUSIONS OF ].AW

A. That the services performed by pet i t ioner,  Don L.  Passante,

dur ing L97L and L972 as an employee of  D.L.  Passante Associates,

Inc., were rendered in the furtherance and for the direct benefit of

his unincorporated business. Said services were interrelated and

integrated so as to constitute part of a business regularly carried

on by him. The wage income received by him as an empl.oyee of said

corporation was includible in his unincorporated business income, in

accord.ance with the meaning and intent of section 703 of the Tax Law.
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B. That the pet i t ion of  Don L.

Notice of Deficiency issued on March

with such additional interest as may

DATED: Albany, New York

OcT I €79

Passante is denied and

29, L976 is sustained,

be lawfully owing.

STATE TAJ( COMMISSION

the

together

_,_.1


