
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

KENNETH J. OBERMAN

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Det ,erminaLion or  a Refund
of Uni.neorporated Business
Taxes  under  Ar t i c le  (s )  23

AFFIDAVIT OF MAILING

of the

by

A S

Tax Law,for the Year(s)nX*gS€gKd 1969
and l-970.

State of New York
County of Albany

John Huhn , being duly sr^rorn, deposes and says that

ghe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 6: '1n day of Apri l -  ,  L979, she served the within

Notice of Decision by (certified) mail upon Kenneth J. Oberman

@ the pet i t ioner ln the within proceeding,

enclosing a true copy thereof in a securety seaLed postpaid \rrapper addressed

follows: Kemeth J. Oberman
23& GafiieLd Place
Brookl-yn, New York LL2L5

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (g€ps€s€$Oeg$ge<

S6aefrg) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the @ pet i t , ioner.

Sworn before me thisf o

d a y o f

rA-3 (2/76)

April
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STATE OF NEW YORK
STATE TAX CO}O,TISSION

In the Matter of the Pet i t ion

o f

KENNETH J. OBERMAN
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le  (s )  23

AFFIDAVIT OF I,TAILING

of the

b y

a s

Tax Law,for the Year(s):oo<:ileodroddei 1969
and L970.

State of New York
County of Albany

John Huhn , being duLy sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that, on the 6th day of April- , LgTg , *he served the within

Notice of Decision by (cert i f ied) mai l  upon Grace L. Brodsky, Esg.

(representat ive of)  the pet i t loner ln the within proceeding,

enclosing a true copy thereof in a securely seaLed postpaid wraPPer addressed

fol lows; Grace L. Brodsky, Esq;
c/o Leaf , ktrzman, DeuLl- & Drogin
730 Third Avenue
New York, l{Y 1-001-7

and by deposit ing same enclosed in a postpaid properly addressed rrrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (represenLat ive

of the) petitioner herein and that the address set forth on said ritrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

6th day of  Apr i l  ,  L9

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

lprtl 6i [979

Kannoth J, Obsrnmr
$3* S*rfi.sXd Flaw
BrsrEhtr"ynr ?trew York ;1L8t9

Sesr !dr. 0barrm

Please take notice of the Seet'Er.om
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) 72t of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within & monthe
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureauts Representative

f.c,sj!r"gat

TA-r.r2 (6/77)



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

KENNETI{ J. OBER}'IAN

for Redetermination of a Deficlency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law for

the Years 1969 and 1970.

Pet,itfoner, Kenneth J. Obermant

fil-ed a petition for redeterminaLion

business tax under Articl-e 23 of the

234 Gafiiel-d Pl-ace, Brooklyn, New York 1L215n

of a deficiency or for refund of unincorporated

Tax Law for the yeats 1969 and 1970 (Fi1e No'

DEClSION

0 0 1 0 3 ) .

A small- claims hearing was held before William Valcarcel, Ilearing Officer' at

the offices of the State Tax Conrnission, Ttnro World Ttade Cenbet, New York, New York,

on Novemb ex L4, lg77 at 10:45 A.M. Petitioner appeared by Grace L. Brodsky, Esq'

The Income Tax Bureau appeared by Peter Crotty, Esq' (Abraham Schwartz' Esq" of

counsel) .

ISSUE

tilhether petitionerrs acLlvities as an investment manager during 1969 and 1970

constituted the carrying on of an unincorporated business'

FINDINGS OF FACT

1. Petitioner, Kenneth J. Obernan, and Gretchen W' Oberman, his wife' fi led

New York State combined inco,me tax reLurns for 1969 and L97O' He did not file

unincorporated business tax returns for said years'
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2. The Income Tax Bureau issued a Notice of Deficiency on December 28, L973,

assert ing unincorporated business tax of $3,058.00, penal- ty of $L1234.22 (pursuant

to sect ion 685(a)(1) and sect ion 685(a)(2) of the Tax Law) and interest of  $537.38'

for a total of $4,829.60. Petitioner timely fil-ed a petition for redetermination

of the deficiency pursuant to section 689(b) of the Tax Law.

3. Pet,itioner, Kenneth J. Oberman, holds a Bachel-or of Arts degree and a

Master of Arts degree from the University of California, with a major in eeonomics

and econometrics. Petitioner also studied at the University of Scockholm, where he

received a certificate in economics.

4. Petitioner participated in a test administered by the National Association

of Securities Analysts and Deal-ers in order to qualify as a superrrisory analyst.

He al-so participated in a test given by the New York Stock E:<change for qual-ifying

individuals who wj-sh to become principal-s in member firms.

5. Petitioner is a member of the New York Society of Securitf-es Anal-ysts and

the Econometric Soci"ety.

6. Petitioner was employed and became renowned in the investment manageuent

and research fiel-d during 1958 through 1968.

7. Petitioner was a corporate officer invol-ved in investment management and

research for ModeL Rol-and and Company, Inc. until JuLy of L969. At that time, he

was elected vice-president of Delphi Management Compaoy ("Delphi"), a whol-1-y-owned

subsidiary of El- Paso Natural- Gas Company ("E1 Pasott), I corporation doing business

in llouston, Texas, with offices in New York City.

8. Petitioner did not render services for Model- Roland and Company, Inc. from

JuIy 24, L969 to December 31, L970, but did receive accrued payments during 1969

and 1970 for serwj-ces previousl-y rendered.
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9. Delphi was incorporated in Delaware on Jul-y 14, L969 for the purpose of

specializing in the investment management of corporate pension funds. Ilowever,

during the period JuLy 24, 1969 through Decernber 31, L970, Delphi was an inactive

corporation engaged in pre-operative activities.

10. Petitioner, an officer of Del-phi during its inactive period, was

compensaEed by El Paso for his services as vLce-presl-dent. and investment manager.

E1 Paso al-so paid him for services rendered as a consultant and did not withhold

payroll taxes.

11. Petitioner, a vice-president and investmant manager, was requlred to

devote his ful-L working time to Delphi and to do so at the El Paso office located

at One Chase Manhattan PLaza, New York, New York. This faciLity consisted of an

office manager and a secretarial- staff hired andpaid for by El Paso. ALl office

furniture, equipment, supplies, and general operating expenses were paid by

E l  Paso.

12. A11- expenses incurred by petitioner in his capacity as a corporate officer

and investment manager of Delphf- were paid or reimbursed by E1 Paso.

13. EL Paso restricted petitioner from performing services for other

investment firms; however, it granted him permLssion to remaLn as a member of the

board of directors of the Dreyfus Leverage Fund and the Dreyfus Group Equity Fund.

L4. Petiti.oner was required to report to, and was subject to, the supervision

of the president of Del-phi, Mr. Eugene A. Noser, Jr., who was al-so an assistant

vice-president of El- Paso. Petitioner was required to adhere to specific office

hours and to establ-ished vaeation schedul_es.
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L5. Petitioner r^ras provided with l-ife insurance and medical- insurance by

E]- Paso, who paid the premitrms through their reguLar employees' group insurance

plan.

16. Delphi commenced operaLions on January L, L97I, at wtrich time petitioner

was put on its payroll and paid a sal-ary from Del-phi funds. Petitionerts duties,

status, and conditions of emploSrment remained unchanged until March lI, 7977, when

he was eLected a director of Delphi.

CONCLUSIONS OF LAW

A. That petitionerfs activities for Delphi Management Company and El Paso

Natural- Gas Company during 1969 and 1970 constituted the performance of services

as an empl-oyee and corporate officer, within the meaning and intent of section

703(b) of the Tax Lawl thus, the i.ncome derived therefrou is not subject to

unincorporated business tax.

B. That the petition of Kenneth J. Oberman

Deficiency issued December 28, 1973 for 1969 and

DATED: Albany, New York

Apri l  6,  L979

is granted and the Notice of

L970 is cancel led.

STATE TN( COMMISSION
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15. Petit ioner was provided with l ife insurance and medical insurance by

El- Paso, who paid the premiums through Eheir regular employeest group insurance

P lan .

L6. Delphi cornmenced operations on January 1 , 7971' at which time petit ioner

was put on its payrol-l and paid a salary frorn Delphi funds. Petit ionerrs duLies,

status, and conditions of enployment remained unchanged until March LI, 1971, when

he was e lected a d i rector  of  Delphi .

C9NCLUSTONS 0r L+w

A. That petit ionerts activit ies for DeJ-phi Management Company and El- Paso

Natural Gas Company during 1969 and 1970 constituted the performance of services

as an employee and corporate officer, within the meaning and inEent of section'

703(b)  of  the Tax Law; thus,  the income der ived therefrom is  not  subject  to

unincorporated business tax.

B. That the petit ion of KenneLh J. Oberman is granted and the Notice of

Def ic iency issued December 28,  1973 for  1969 and 1970 is  cancel l -ed '

DATED: Albany, New York

Aprj.l 5, 1979
/sr.l,rr 
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