
$TATE OT NEW YORK
STATE TAX COMI{ISSION

In the Matter of, the Petition

of

Melvi l le Industrial Associates

AFFIDAVIT 0f UAIIII'IG
for Redetermination of a

of a Determination or a

Unincorporated Business

under Article 23 of the

Deficiency or a Revision

Refund of

Tax

Tax Law

for  the Years 1964.1965.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of t'he Department of Taxation and Finance, over 18 years of age, and that on the
19th day of October, 1979, he served the within notice of Decision by certified
mail upon llerbert Granoff the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Herbert Granoff
I WiLshire Dr.
Great Neck, NY 11020

and by depositing same eaclosed in a postpaid properly addtessed wrapper ia a

(post office or official depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

bhe petitioaer berein and that the address set forth on said lrrapper is the last

known address of the representative of the petitionero/

Sworn to before me this

L9th day of October, 1919.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

0ctober 19, 1979

Melvi l le fndustr ial  Associates
425 Broad llollow Rd.
Farmingdale, NY

Gentlemen:

Please take notice of the Decision of the State Tax Cornmission enclosed
herewith.

You have nolr exhausted your right of review at the administrative level.
Pursuant to section(s) '1.22 

of the Tax Law, any proceeding in court to review
an adverse decisior by the $tate Tax Conmission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be corunenced in the
Supreme Court of the $tate of New York, Albany County, r+ithin 4 months from
the date of this notice.

Inquiries concerniug the computatioq of tax due or refund allowed in
accordance with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX CO}IMISSION

Petitioner' s Representative
Ilerbert Granoff
B Wilshire Dr.
Great Neck, NY 11020
Taxing Bureau's Representative



STAIE

STATA

OT' NEW YORK

TAX COMMISSICIlt

In the llatter of the Petition

of

}MTVITTB I$DUSTRIAT ASSOCIATES

for Redeternination df a Deficiency or
for Refuhd of Uainsoqporated Business Tax
under Article 23 ot thd Tex Law for the
Years 1964 and 1965.

DEClSION

Petitioner, Melville Industrtal Associates, 425 Broad llollow Road, llelvill.e,

Ner+ York 1\746, filed a petition for redeternination of a defidiency or for

qefund of ureiacorporated busiaess tax uader Articl.e 2t ot the fax Law for the

year$ 1964 and 1955 (Sife No. 01654).

A f,ormaL hearing l+as held before Harvey B. Ba\rh, Hearing Officer, at the

offices of the State Tax Comnlssion, Two hlorld Trade Cebter, l{ew York, New

York, on Nnvember 5, 1976 at" 9:50 A.M. r atrd was qontinued on !{arch 16, 1977 at

9:$0 A.H. Petit{"oner appeared by llerbert Granoff , f,sq. The Incone Tax Bureau

appeared by Peter Crott!,  Esq. (Wi1l ian Soxn Esq., of counsel).

ISSUU

I'lbethex' petitioner is liable for unincorporated business tax on income

clerived from the sale and/or lease of subdivided lots idproved by petitioner

for ibduetrial- u$ers.

$ru"0rNcs or rAcr

L' Petitioner, Melvllle Indrastry Associates, timely filed IT-204 paftngr-

ship returns for 1964 anil 1965, lrith schedules attached, lndicating Long-tern

capital gains for the sale of real property (Land) for the yeare in questi.oa;

howevef,, it did not pay unipcorporated business tax f,or the incone derived

therefrom.
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2- 0n April 12, 'J.971, 
the fncome Tax Bureau issued a Statenent of Audit

Cbaages dgainst petitioner, a partnership, asserting unincorporated business

tax for 1964 aod 1965 on Lncone derived by petitioner from the sale andlor

leasing of irnpt'oved real property subLots in Huntington Torun€hip, Ner* york.

Accordinglyr a Nofice of Defi.ciency wds simultaneously is.sued f,or tbese Jrears

in  the amount  of  $141151,83,  p lus in tereet  o f  $41816.56,  for  a  to tAl  o f  $181978.39.

3. Petitioner timely filed a petition for redetermioatioa of a deficieocy

or for refund for the subject years, contending that the capital gains realized

and reported on the partnership real estate eales anouated to a liquidatioo of

SeaI estate holdlngs that were beld for investment purpo$es only, and tbat it

wds not a sale to custoners iri the ordinary cour$e of, petitioner's tfade or

business.

4. Thd partnershi.p was originelly forned ln 1956 under a written partrrer-

ship agreement, wherein certain partoers held tit"le tp some 160 acres of

unimpt'oved laad in the Town of fluntingtonl l,ong lel"and, near th€ Long Island

Expressway.

5" The partnership's stated purtriose !t'as to erect industrial buildings og

subdiv:i.ded lots of from one to three acrec, otr its aforeme[tioned real property,

and to lease or sell the buildings or lots to other parties for "itrvestnedttl

purposes. Although the agreepent provided that sales of Lhe parcelO rdere con*

genplated, testioony at the hearing established that the partnefs prinarily

intended t'hat the subdivided improVed parcels were only to be leaped to snall

iodustrial usere, as part of the partnershipts investee[t portfolio.

. 6. In October of 1953, the ]ocal zoning authorities rbstricted tbe sub-

dlvision of lots to six acres in size. This and other rsttrictions made it,

ecoaomi"cally unfeasible for srnall industrial ugers to trease the subdivided

lot$ a$ such, and the partnership was forced to sell sone 50 acres of the lote
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to lbrger industrial usersr while leasing or holding the renaindep.

7. ft was also establiphed by the evi.dence that the sole busiaess activity

of the partnership during the years Et issue s'as to subdivide and iuprove the

lotsr file plans with the local zoning authdrity, and to sell or lease the

improved lots to iaduetrial users.

CONCTUSIONS 0F lAtll

A. fhat. the income {erived by petitioner ftron the sale a4d lease o.f real

property' during the subject years $as an integral, qnd indeed, the sole

business activity of the partnerphip durlng such yearsr i.e,, petitiooer rr6s

in the bueiness of eelling real property to customers in the ordinary course

of busi.ness, and is subject to unincorBorated businCss tax on the iocone

derived therefrom for these years, within the meaning of section 703(d) of tbe

Tax Law ($ee Matter of Clark, $tate Tax Cormrission decision, October 2, 1957).

Petitioner!s activities constituted more than nhoLding, l-easing or panaging

real property" as those terms are used in section 703(e) of the Tax f,aw.

B. That the petition of Melville Industrial Associates is in all respects

denied, and the Notice of Deficiency issued on April 12, 19?1 is sustaiaed,

togother with $uch additional interest as may be lawfully or*ing.

DATED: Albany, Ner* York STATS TAX COI{UISSTO$

ocT I 9 1979

(


