
STATE OF NEId YORK
STATE TAX COHUISSION

In the Matter of the Petition

of

Robert H. Martin

for Redetermination of a Deficiency or a Revision
of a Detemrination or a Refund of
Unincorporated Business Tax

under Article 23 of the Tax Law

for the Years 1968 - 1973.

ATFIDAVIT OF MAITI}IG

$tate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that, he is an enployee
of the Department of Taxation and Finance, over L8 years of age, and that on the
19t'h day of October, 1979, he served the witbin notice of Decision by certified
nail upon Willian H. Gil.bert the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Mr. wil l ianr H. Gilbert
Ohlin, Damon, lltorey, Sawyer & Moot
1800 Liberty Bank Btdg.
Buffalo,  NY t42Az

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post offi.ce or official depository) under the exclusive care and custody of the
United SLates Postal Service within tbe State of New york.

That deponent further says that the said addressee is the representative of
the petitioner herein and that the address set forth on said wrapper is the last
hnown address of the representative of

Sworn to before ne this

19th i lay of October, 1979.

t i . t ioner. /



STATE OT NEW YORK
STATE TAX COMMISSION

In the Matter of the petition

o f

Robert H. Martin

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Years 1968 - 1973.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

19th day of 0ctober,  !979, he served the within not ice of Decision by cert i f ied

urail upon Robert H. Martin, the petitioner in the wiLhin proceeding, by

enclosing a true copy thereof in a securely sealed postpaid r{rapper addressed as

fo l lows:

Robert H. Martin
121 W. Fairmount Ave.
Lakewood, NY l47SO

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That depooent fufther says that the said addressee is the petitioner herein

is the last known address of the
2

/
and that the address set forth on said wrapper

pet i t ioner.

Sworn to

19th day

me this

ber ,  L979.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

0ctober 19, L979

Robert H. Uartin
121 W. Fairmount Ave.
Lakewood, NY L4750

Dear Mr. Mart in:

Please take notice of the Decision of the State Tax Commissioa enclosed
heresith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 722 of the Tax Law, any proceeding io court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be coilrmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the compuLation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMI{ISSION

Petitioner' s Representative
Wil l iam H. Gilbert
Ohlin, Damon, Horey, Sawyer & Hoot
1800 l iberty Bank Bldg.
Buffalo, $Y U2A2
Taxing Bureau' s Represenf,ative



gTAtrE OF NEW YORK

STAEIE TNC Crc$,MISSICNI

In tlte }ilatter of the Petitions

of

ROffiRT H. IARTIN

for Redetermination of a Deficiency or
for Refund of Unincorgnrated Busiress Tar<
under Article 23 of the Ta< Iarr for tlre
Years 1968 through L973.

DECISIOTiT

Petitioner, Robert H. Mar:Ein, L2L lllest Fajfirowrt Avenue, Iakevood, Ns'r York

L4750 | filed petitions for redeternrination of a deficiency or for refi-urd of

unincorgnrated business tac under Arb.icle 23 of the Ta< T,ar for the years 1968

through 1973 (File No. 01555).

A formal hearing was held before Alan R. Colkin, fiearing Officer, at the

offices of ttre State Ta>< Conrnission, State Offie Building, 65 Court Street,

Buffalo, Neur York, on July L2, L977 at 9:15 A.M. Petitioner appeared by William H.

Gilbenb, Esq. The Inccne Ta< Br:reau appeared by Peter Crotty, Esq. (Jares

!trorris, Esg., of corarsel) .

ISSTIES

I. Whether the incone derirzed frcnr trntitionerrs activities as a sales

representative was sulcject to unjncor;nrated bu.siness tar.

II. In the event that. petitioner was subject to r.mincorporated brsjness

ta<, taftet?rcr he r^rould be enLltled to allocate tris sales jnocne to so;res within

and wittrout Nen^r York State.

III. Whettrer petitionen had reasonable cause for failing to file Nsp York

State r.rrincorporated business ta< returns for the years 1968 through Lg73.
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FINDINC-S OF FACS'

1. Petitioner, Roberb H. llartin, tinely filed Nq^r York State personal

incicrre ta>( retusts for the years 1968 ttrrough Lg73, on wtrictr he reSnrted his

oeq>atiotr as being a nnrrufactrrrerrs represerrtative; horrcnrer, he did not file

tmillcoryorated business ta:< returns for said years.

2. The Incqre Ta< Bureau contended that petitioner's acEivities onsLl-

tuted ttre carrlzing on of an unincorporated bgsiness, and that, the inocne derived

therefron was sr:loject to unincorporated business tax. Accorilingly, on t{rry 20,

L974, the Bureau issued a Notioe of Deficiency for 1968, L969, 1970 and 1971 j:r

the arnorxrt of $4,803.85 irr uninorgnrated br.rsiness ta<, plus $11804.67 i.n penalty

arrd $971.75 in interest, for a total due of $71580.27. On Februaq' 24, Lg75, Lt

isstred another Notj.ce of Deficiency for Lg72 ard 1973 in the anor:nt of $31950.18

jn wrinorSnrated bu.siness ta>r, plus $372.79 in interest, for a total dr:e of

$4,322.97.

3. Petitioner acted as a representaLlve for various rnarrufacturers of

furniture, none of iltricfi srpenrised tris sales acbivities, oontrolled tris schedule,

or restricted his tine and effort. Petitioner had to sell at prioes and tersns

dictated to hjJn bV tlre rnanufacr'lcurers. Once, one of said nranufacturers asked him

to disontinr.re representing a ccngnting line.

4. PeUitioner was paid on a oonmission basis and rp payoll ta:<es r,vere

withtreld frcnr his earnings by arry of his principals.

5. Petitioner resj-ded in Nqr York State, had his autgncbrile registered in

Nemr York, arrd had his trcne phore nr.urber displayed on tris br:siness cards.

Petitioner did rnt rnaintain an office outside Nelr York State.

6. On Septenber !, L972, petitloner joined in a partnerstrip with his son-

in-law, which arrangenent, continr.ed. through 1973. the partnerstrip's only

office was located. outside New York State.
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7. Dtlring the periods at issue, petitioner earned a snall percerrtage of

his anrlral inccne frqn sales atfr,/or senrices lr,:tttd.:r Nslr york State.

8. Drring the period Januarlz L, Lg72 through Augrr-rst 3L, LglZ, Sntitioner

had net inccne frcnr his sales activities anor:nting b $221130.00.

9. Petitioner filed his tac returns for 1969 ttrro.rgh L973, based on the

advice of counsel and professional tar( advisors.

coD{cilrsrcsrg oF ral\r

A- Ihat petitioner's activities as a sales representative drrring the years

1968 through L97Lt ard the period Januarlz lt Ig72 through Augnrst 3Lt Lg72,

cr>nstituted that of an individr.ral canrying on an uni:rcrcr;nrated business as

defined under sestion 703(a) of the Ta:r Lar,rr; thus, the incsre derived ttrcrefrcnr

was sulcjecb' to rxrincorSnrated brrsiness ta:( urder sectiqr 701 of the Tar Lar^r.

B. That petitioner dj-d nort nnintain a regular place of business outside

Nsr York State dr:ring tlre years 1968 throtrgh 1971 and dr.rring the period Januarlz l,

1972 ttrrough Augiust 3L, L972; ttrerefore, all inoonB earned during the afore-

rentioned periods is allocable to New York rinder secEion 707 (a) of the Tac la,r.

C. That for the period Septenber L, L972 through Decenber 3l-, L972 and for

L973, petit'ioner was not carrying on an uninorporated busjness in Nqnr york

State.

D. Tfrat petiLioner's faih:re to file unincorgnrated business tax returns

was due to reasmable catrse and not due to willful rreglecb,; therefore, penalties

i:rposed urder sections G85(a) (1) ard 6S5(a) (2) of ttre Tal Lanr are hereby canelled.
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E. that the petition of Robert H. l{arE:in relating to tlre Notice of Defi-

cierrqg issued on IIay 20, 1974 the years 1968 th::ou$r L97L, is granted

to the e)ctent provided. for jn Conclusion of Larrr "D" i trchiever, e>rcept a.s so

granted, it is in all ottrer reqncEs denied. The Notice of Deficiencry as

nodified is sristained, together with suctr interest as nny be la$rfully due.

F. that the Sntition of Robert H. Ivlartin relating to ttre Notice of Defi-

cienqg issued on February 24, Lg75 covering 1972 and 1973 is granted to the

elctent provided for in Concl:sions of La,v rrCrr anxd rrDrr. Petitiqrcrrs net inocrrc

allocable to Nen York State which anpunts tp $221130.00, is to be furtlrer

reduced tryz a deducbion of $41426.00 for personal senrioes urder secLiqr 708(a),

and by an allouable br.rsiness e:renpticn of $3,333.33 r.uTder section 709(1) of the

Ta>c L,anr. Except as so granted, the petitiqr is othenndse denied and tle Notice

of Deficienqp as nndified is sustained, together vxith such interest as may be

larrrfully due.

DAIIED: Albany, New York

ocr 19 1979


