
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the petition

of

Margolin & Carl in

c/o Eugene Carl in

for Redetermination of a Deficiency or a Revision

of a Determinat.ion or a Refund of

Unincorporated Business Tax

under Article 23 of, the Tax Law

for the Years 1967 * 1970.

ASFIDAVIT OT UAII.I}{C

$tate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on the
19t"h day of Decenber, 1979, he served the within notice of Decision by cert i f ied
mail upon Margolin & Carlin, clo Eugeae Carlin, the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lolrs:

l larEolin & Carl in
c/o Eugene Carlin
122 Suston Rd.
Garden City, l{y 11530

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusi.ve care and custody of the

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the
petit ioner.

Sworn to before me this

19th day of Decenber, 1979.



STATI 0F I{BI{I YORK
STATE TAX COMI{ISSION

In the Matter of the Petition

o f

Margolin & Carl in

clo Eugene Carlin

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax law

for the Years 1957 - 1970.

AIT'IDAVIT OI' MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on the
19th day of December, 1979, he served the within notice of Decision by cert i f ied
rnail upon Bertrand Leopold the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Bertrand Leopold
18 Joseph St.
Hyde Park, NY 1L040

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
UniLed States Postal Service within the State of New York.

That deponent further says that the said addressee is Lhe representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn to before ne this

19th day of December, 1979.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 19, 1979

Margolin & Carl in
c/o Eugene Carl in
122 Euston Rd.
Garden City, NY 11530

Gentlemen:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) tZZ of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 nontbs fron
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
phone + (s1g) 497-6240

Very truly yours,

STATE TAX COU}fiSSION

cc: Pet i t . ioner 's Representat ive
Bertrand leopold
18 Joseph St.
Hyde Park, NY 11040
Taxing Bureaur s Representative



TAIE OF NEPV YORK

STAtrE TAX CODE\&SSION

In the Matter of the PeLi"tion

of

IIAR@LIN and CARLIN

for Redetermination of a Deficienqg or
for Refund of Uninc-rcr5nrated. Busjness
Tax r:nder Article 23 of the Tac Larv for
the Years 1967, 1968, 1969 and L970.

DrcISION

Petitioners, Harry l4argo1in and Eugene Carli-n, ildiul&nlly and as ao-

partners, dtb/u ttre nane and s6rle of "l,IargoUn and Carlin," c/o Eugene Car1in,

112 Euston Road, Garclen City, Nen^r York 11530, filed a petition for redeter-

minatj-on of a deficienqg or for refirnd of rninooryorat-ea br.r.siness ta:< r.nrder

arcicle 23 of the Tax law for ttre years L967, 1968, 1969 and I97O (File No.

00320) .

A srnalI claims hearing was held before William Valcarcel, Hearing Offi-oer,

at, t}te offices of the State Tax ftnrnission, T\rc l{orld, Trade Center, Na^r York,

Neqr York, on Decenber 15, L977 aE 2245 P.M. Petitiorers atrryeared by Bertrand

Leopold. ttre lncsre Ta>< Bureau appeared $z Peter Crotty, Esq. (Abratram Sclnuartz,

Esq., of qcrnsel) .

ISSIJES

I. Whetter the llotice of Deficienqg was issued tinely for L967, L968, L969

and 1970.

II. lfrretlrer ttre activitles of petitioners Harry lrlargolin and E\rgene Carlin'

d/b/u the nare and style of }flargolin and Carlin, onstituted the carrying on of

an unincorporated business, or vlhether srrctr sqrrices r,vere rendered as enployees

and, ttrus, were ocerpt, fron r:nincrcrgnrated business tax.
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FIT{DINGS OF FACT

1. Petitioner, Irlargoljn and Carlin, filed Ns,r York State partnership returns

tor L967, L968, 1969 ard L970.

2. Petitioner did not conplete ttre urrincorlnrated business ta>< trnrtion of

ttre partnerstrip form, but did attactr a sctredule stroring the total gross reeipts

and the br-rsiness e<penses whictr were paid for tlre years at issr.rc. Tte sctredule of

Unincrrr;nrated Br:siness Tax and Palments (Sctredule rru-Dtr) on tlre fae of the

partnership return for 1967 was nrarked "Salesnen-working out of horeno erployees,

not sulcject." A zero was rnarked on the Une or lines r.rsr:ally resarzed for the

anrn:nt of un:lncrrr;nrated brr.siness ta<. The returns for tlre other years r,vere

similarly rnarked,.

3. The Nen^r York SLate partnership returns nere due anl./or filed, for their

respective calendar years as follcnus:

DTJE DASE OR
EXTENDED UJE DAf,E FIL]NG DATE

TAX
Y,EAR

L967
1968
1969
L970

April 15, 1968
I4ay 15, 1969
April 1-5, L970
April 15, 1971

I4ay 24t L96B
Jr:ne 18, 1969
April 15, 1970
April 15, 1971

4. On february 28, L972, the Inccne Tac Bureau issued a Notice of Deficienqg

to Margolin and Carlin, asserbing unincrcrporated business tax of $7 1250.91, plr,s

interest of $765.39, for a total of $81016.30. Ttris was done on the gpcorxrds that

actiwities as saleslren were sr-rlcject to un:incorSnrated br:,siness tar.

5. Petitioner, Margolin and Carlirr, was retained by llandi-Bag Ccnpany, Inc.

("ttandi-Bag") as sales representatlve for its mid-west territory, which territory

was d:ivided and senziced as desired. by Harry l{argotin anri Eugene Carlin, partners in

ltlargolin ald Carlin.
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6. Handi-Bag allcrred petitioner to selI other rrononpeting Unes \^rith the

sLipulation that the trnrtners derrcte 908 of *reir tirre and effort to llardi-Bag

products. During the years 1967 th::ough Lg7O, petitioner represented frcm fcnrr to.

seven other firns, and the partners sold noncorrpeLing lines of rrerctrarrdise, wittrout

a division of tine and effort.

7. Altlrough both parbners raere reguired to attend sales neeting ard @ report

their daily sales, none of ttre firms wfdch they represented, including ltrandi-Bag'

o<ercised any crrntrol over their sales acbivities, nor did said fi:rrs crcntrol or

regiulate the nranrrer in wtrictr ttrey atterpted to solicit br:siness.

8. IIarry lrlargolin and Eugene Carlir,t were c€npensated as a pa:tnerstrip'

regardless of ttre anpunt of sales generated by eactr partner. Ihey wure trnid on a

cormission basis and no payrotl taces rrere witlrtreld. Ttrere was no reirrbr:rsenerrt of

brusiness e>q)enses, and net conmissions were eqr:ally divided betr,rcen tlre trnrtners

after allcndng for business elq)enses.

g " Petitioner crontributed to ttre advertising @sts of iLs custonErs

10. Petitioner rnajntained a partnership checlcjng acoount ard had a Federal

enployer iderrtification nrmilcer.

U. Petitioner rnaintained a self-erplqfed retirsrent plan ("Xeogh" Plan) and

paid, sel.f-erpfcynert ta:<es. Petitioner 
T* 

ttrat irr the event the petition is

denied, paynenLs to charitable organizations and to the Keogh Plan strould be allotrcd

in conputing ttre r:ninoorporated br:siness tax liability; hcnrever, no evidene was

sutonittea to establish ttre anpr:nts paid to clraritable organizations and to ttre Keogh

P1an.
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CONCTTJSIONIS OF LA!\I

A. That ttre Nqnr York State partnership returns as filed fox L967,

1968, 1969 and 1970 d:td not conta:in sufficierrt infortnation so as to start

the running of tlre statutory gnriod of limitation; acordj-ngly, ttrat

trnrtion of ttre Notj-ce of Deficienc,y Ti',hich pertains te L967 was t:inely, in

accordance wift the neaning and intent of sections 683 and 722 of the Tax

IraW.

B. That the joint-rzentr.rre acLivities of "It{argoUn and Carlin"

during Lg67 | Lg68, 1969 and 1970 aonstj.tuted the carrying qr of an uninoorSnrated

br:siness, within ttre neaning and intent of sestion 702(a) of the Tax Lanr.

Ttre jnccne derived therefrqn is sr,rbject to r.rrinorlnrated business ta:<

under section 70I of the Ta< Lennr.

C. That ttre inocne received during ttre years 1967 ttrrough 1970

constituted inore fron their business asLivities and nct ourpensation as

enplqgees, wittrin the neaning and intent of section 703(b) of the Ta:< Ianr.

D. That the petition of l{argotin and Carlj:r is denied ard the

Notice of Deficienqg issued on Febn-rarrlz 28, Lg72 is sustainedr toge*ter

wittr sucfi interest as Irtay be la\,rrfully onring.

D?Slffi: Albany, Nsnr York

DEC 1 9 pze


