
STATE
STATB

OF NEW YORK
TAX COUMTSSION

In the Matter of the Petition

of

Paul levine

AIFIDAVIT OF }TAITII.IG!

for Redeternination of a Deficiency

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Years 1967 - L969.

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on the
19th day of 0ctober, 7979, he served the within notice of Decision by certified
mail upon Irwin Gedinsky the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Irwin cedinsky
1605 Vauxhall Rd.
Union, NJ

aod by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of tbe
United States Postal $ervice within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that, the address set forth on said wrapper is the last

known address of the representative of peti l i

Sworn to before ne this

9t"h day of October, L979.



STATE 0F NEI{I Y0RK
STATE TN( COMMISSION

In the Matter of the Petit.ion

of

Paul Levine

AITIDAVIT OF IIAIIING
for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 af the Tax Law

for the Years 1967 - 1969,

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on the
19th day.of 0ctober, 1979, he served the within notice of Decision by cert i f ied
mail upon Paul Levine, the petitioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Paul Levine
315  E .  68 th  s t .
New York, Ny

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein

is the last known address of theand that the address set forth on sai.d rrrapper

pet i t ioner.

Sworn to before me this

19Lh day of 0ctober, 1979.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

October 19, L979

Paul Levine
315  E .  68 th  S r .
New York, NY

Dear Mr. tevine:

Please take notice of the Decision of the State Tax Cornrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 722 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Ru1es, and must be conmenced in the
Supreme Court o.f the State of New York, Albany County, within 4 nonths fron
the date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in
accordance with this decision may be addregsed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Afbany, New York 12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COU}fiSSION

Petitioner' s Representative
Irwin Gedinsky
1605 Vauxhall Rd.
Union, NJ
Taxing Bureaut s Representative



STATE Otr IIEW YORK

STAfE TAX CO}IMIS$ION

In the l{atter of the Pet.ition

of

PAUI. trEVINE

for Redet"ermination of, a Deficiency or fbr
Refund of Unincorporated Business Tax
under Article 23 of the Tax f,aw for the
Years 1967, 1968 and 1969,

DECISION

Petitionerr Paul Levine, 315 East 68th Street, New Yofk, New York, filed

a pet,ition for redetefinination of a deficfency or for refund of unincorporated

busines$ t'ax under Artlcle 23 ot the Tax Law for the years 1967, 1968 and 1969

(Fi l -e  No.  1383r) .

A forual hearing was held before Neil Fabricant, Heaging Officer, at the

off,ices of the State Tax Comnission, I\po l./or1d Trade Center, !.Iew York, l{ew

Yorh, oR February 24, L977 at 3:15 P.M. Peririoner appeared by rnrin

Gedfnsky, cPA. The rneome Tax Bureau appeared by Peter crotty, Esq. (Louis

Senf t ,  Esq. ,  o f  counsel ) .

ISSUE

I{heLher cornnisgions paid to petltioner by texington Iaternational Incor-

pofated during 'J.967, 1968 and 1969, were subject to udincor?orafed bueiness

incone tax.

FII,IDIIIGS Of FACT

1. Petitioner, Paul levine, timely tiled New York Etate unincorporated

business incone tax returns for \967, 1968 and 1969.

2. On August. 12, 1.970, petitioner applied {or a refirnd of uninco:rporated

business taxes paid for 1967, 1968 and 1969. fie conteqded tbat the taxes

which were paid related to competrsation wh:i.ch he earned as a$ enployee, rdther

than incone derived fron the carrying on ?f,.an utrincdrporated business.
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3. 0n December 15, 1970, the Income Tax Bureau mailed

waiver of $tatutory ilotification of clain Disallowance, which

Peti$ioner filed a rinely petiripn.

petitioner a

he did not sign.

4. Subsequently, a fornal Woaice of Disallowadce nss Dailed to petitioaer,

gince he did not respond within the tlme provided. The r:ncontroverted evidence

provi{ed by the testimoay of petit,ioner- and his representative, }tr. Gedineky,

was as fol lows:

( a )

(b)

( . )

(d )

(e )

Petiti.oner devoted his time and energies soLey and exclusively
to the business of Lexington Internatioaal fncotporated.
Fetitioner was vice-presidenF, of Lexlagton International,
fncorporated.
Fetitioner was grovided with office space at the offides
of l"exington Intern4tional Incorporated, 655 Madisoa
Avenue, New Yorlr, New York, at no cost to bin.
Petitioner ldas furnished with secretarial and/or stenographic
services by aad at the offices of l,exington lateroational,
IncorBorated at no cost to him.
Petiti6ner had fixed working hours, normally from 9:00 A.M.
to 5100 P.!1. (or longer), at the off i-ces of Lexingtbn
International, Iucorporated, except when he was avray ftron
tbe office for appointments relating Lo the business of,
Lexi+gtoa leternatlonal, faCorporated.
Petit:i.oner was in telephone contact with the offices of
Lexington lnternational, Incorporated, specifically with
its preaident, Ilerbert Golden, on a daily basis during
hfs absenses f,rom the office.
Fe-titi.onerrs vacation schedule wae fixed.
AtI business dealings pursued or concluded by petitioner
ttere carried on under the constant atrd direct supervision,
aud leith the participation of Mr. Golden, whether such
dealings $ere suggested and/or iaitiated by Betitioner.
Pet.itd.oner [ra$ subjeCt to terrnfnatiop of his association
with Lexiogttr Internatioca], Incorporated by Hr. Golden
at any time.

( f )

( i )

{j) Petitioner filed a Schedule C with his Federa} incone
tax returns and his unincorporated business Lax returns,
on which he claimcd various expense items

(k) Petitioner also received rei.mbursenents from Lexington
fnternational, fdcorporated for some expenses.

(1) As the result of petitionert.s activitiei, texington
International, Ipiorporated received fees f,ran its custoners
oE clients. The.se f,ees were paid directly to Lexi.ngt-on
International, Incorporated and petitioner w4s then paid,
as his conmissioa, oae-third of the aggregate fee received
by the corporation.

6. During a portion of the period in quertion, pe|itioner was a partici-

pant in the I'lexingtqn Smployees Fqofit-Shariag Plan."

(s)
(h)
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qpl{-8+u$Io}{,s .o.I I,Aw
A. That Lexington International, Incorporated exerted sufficient iontrol'

over petitioaer's activities to permit hie designation as ao emptroyee, within

the meaning and intent of section 703(b) of tbe Tax Law. Accordingly, pett-

tionef,ts activities did not constitute the carrying on of an unincorXrorated

business under sect,ion 703(a) of the Tax f,aw.

8. Tbat the petiSion of Paul Levine for re.fund of unincotpotrated business

t'ax under Article 23 of the Tax Law for 1967, 1968 and 1959 is granted.

DATED: Atrbeny, New York $TAfS TAX COIIUISSION

ocT 1 e 1e7e


