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STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet iL ion

o f

KENNETH KOLKEBECK

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes  under  Ar f i c le (s )  23  o f  the
Tax Law for the Year (s) Xerfmi*Afu[

1963 and 1964

AFFIDAVIT OF MAILING

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

*te is an empLoyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 6th day of Apri l  ,  Lqg ,  dh. served the within

Notice of Decision by (certified) mail upon Kenneth Kolkebeck

by  enc los ing  a

a s  f o l l o w s :

@the pet i t ioner in the within proceeding,

true copy thereof in a secureLy seaLed postpaid wrapper addressed

Mr. Kenneth Kolkebeck
3 Berry Lane
Gl-en Cove, NY L1542

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (E$Ff$rEnffeXl$E

RfiGhF) pet i t ioner herein and that the address set forth on said rrrapper is the

last known address of Lhe M pet i t ioner.

Sworn to before me this

6th daY of ApriApril

rA-3 (2/76)
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STATE OF NEW YORK
STATE TAX COM},IISSION

In  the Mat ter  of  the Pet i t ion

o f
KENNETH KOLKEBECK

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under  Ar t i c le (s )  23 of the
Tax Law for the Year(s)lgfiS€g$€dd€dr

1963 and 1964.

State of  New York
County of AJ-bany

John lluhn , being duly sworn, deposes and says that

the is an empl-oyee of the Department of Taxation and Finance, over 18 years of

age, and that on the 6th day of April- , 1979 , Ctre served the wtthln

Notice of Decision by (cert i f ied) mai l  upon Alvin I .  Goidel

by enclos ing a

a s  f o l l o w s :

(representat lve of)  the pet i t ioner in the wlthin proceeding,

true copy thereof in a securely seaLed postpaid wrapper addressed

Alvin I .  Goidel- ,  P.C.
Goidel, Goidel- & Helpenstein
127 John Street
Nero York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed lrrrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal-  Service within the State of New york.

That deponent further says that the said addressee is the (representat ive

of the) Pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet l t ioner.

AFFIDAVIT OF MAILING

Sworn to

6 th  day

before me th is

of Apt

rA-  3 (217 6)
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

srATE 6r New 
"onxSTATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

rprtl 0, l9t9

Itr. Smnrtb folhbeeL
3 lrrqf lrn
Obo 0orr, Ul 11542

9rm &, f,;s*.b.€Ll

Please take notice of the, Dgtalm
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) ,22 of the Tax Law, any

proceeding in court to review an advdrEE decision by the State Tax

commission can only be instituted under Article 78 of the civil

Practice Laws and Rules, and must be commenced in the supreme

Court of the State of New York, Albany County, within { ntbt
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
actordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of

Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representative

TA-r.72 (6/77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

KENNETH KOLKEBECK

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under ArticLe 23 of the Tax Law for
the Years L963 and 1964.

DECISTON

Petitioner, I(enneth Kolkebeck, 3 Berry Lane, GIen Cove, New

York L1542, fiLed a pet,ition for redetermination of a deficiency

or for refund of unincorporated business tax und,er Article 23 of

the Tax Law for the years L963 and 1964 (Fi le No. 01892).

A smal-l cl-aims hearing was held before william Valcarcel,

Hearing Officer, at the offices of the State Tax Commission, Illo

World Trade Center, New York, New York, on Novernber L4, L977 aE

2245 P.M. Petit ioner appeared by Alvin I.  eoidel, Esq. The In-

come Tax Bureau appeared by Peter Crotty, Esg. (Samuel- Freund, Esq.,

o f  counse l ) .  '

ISSUE

Whether the income derived from petit ioner's activit ies as a

commission salesman during l-963 and L964 is subject to unincorpora-

ted business tax.
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FTNpTNGS OF FACF

1. Petitioner, Kenneth Kolkebeck, and his wife, ELeanor

Kol-kebeck, timely fil-ed joint New York State income tax resident

returns for 1963 and L964 and reported business income from his

activities as a commi-ssion salesman. Unincortrrorated business tax

returns vrere not f i led for said years.

2. on May 24, L967, the Income Tax Bureau issued a Notice of

Deficiency against petitioner, asserting unincorporated business

tax of  $628.39 and in terest  o f  $94.77,  for  a  to ta l -  o f  $723.L6,  on

the income derived from his activit ies as a commission salesman.

Petitioner timeLy fiJ-ed a petition for redetermination of said

def ic iency.

3. Petit ioner, Kenneth Kolkebeck, r^ras a salesman for ir.S.

Zulick, Inc. (hereinafter "the company"), which was located in

Pennsylvania during 1963 and 1964. He was compensated on a conmis-

sion basis and no taxes r^rere withheld on said commissions.

4. Ttre company assigned petitioner the territory of northern

New ilersey, the New Sngland States and Metropol-itan New York.

5. Petitioner was required to contact the main office in

Pennsylvania by telephone daily and by correspondence twice a week.

6. Petit ioner was provided with samples and al l  sal-es forms.

Al-l- orders vJere subject to the terms, conditions, and approvaL of

the company.
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7. Each Wednesday, petitioner bras required to be present at

the showroom and sales office located at West 34tn. Street, New York,

New York. ALthough these premises were leased by petitioner, the

company reimbursed him for the monthly rent, in addition to any

commissions earned and due petitioner. As did the stationery,

sales forms and telephone, the showroom and sales off ice l isted

the name of  J .S.  Zul ick ,  Inc.

8. The showroom and sales off ice were used by visit ing com-

pany salesmen and by customers. Although he was required to assist

out-of-town salesmen and to take sal-es order from customers, peti-

tioner was entitled only to commissions from customers located within

his assigned sales terri tory.

9. Petitioner, Kenneth l(olkebeck, was required by the company

to attend trade shows. At these shows he made sales to customers

from alI locations; however, he was only entitled to commissions on

sales made to customers located within his assigned sales territory.

10. Ttre company required petitioner to substantialLy increase

his automobile insurance coverage over the minimum amounts carried

and it reimbursed him for the additional costs of the coverage.

11. Petitioner did not represent or sel,L for any other firm

during L963 and 1964.

12. Petitioner scheduled his own appointments which were sub-

ject to change by the sales manager who was located in the corpora-

t ionrs main off ice in Pennsyl-vania.
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J-3. Petitioner did not employ any assistants or employees

and aJ-1 commissions earned were from his own activities as a sales-

man.

CONCLUSIONS OF I,AW

A. Ttrat J.S. ZuLLek, Inc. exercised sufficient direction and

control over petit ionerrs activit ies as to cause him to become its

empJ-oyee, within the meaning and intent of section 703 (b) of the

Tax Law. Ttrus, the income derived from petitionerrs activities as

a salesman is not subject to unincorporated business tax.

B. llhat the petition of Kenneth l6lkebeck is granted and the

Notice of Deficiency issued l{ay 24, L967 is cancelled.

DATED: Albany, New York
April- 6, L979

L/
VV".AI6; lL'^^^<
coMMrssrolvER


