
STATE OI'NEW YORK
STATE TN( CO!{MISSION

In the Matter of the Petition

o f

Robert G. & Barbara ll. Johnson

AFFIDAVIT OF }IAITING

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Years L970-1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within notice of Decision by

certified mail upon Robert G. & Barbara W. Johnson, the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Robert G. & Barbara W. Johnson
26 Eldorado Dr.
Elnora,  NY L2A65

and by depositing same enclosed in a postpaid

(post office or officia.l depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the petitioner herein

is the last known address of the



JAI1ES H. lruttY JR., PRESTDENT
MIITON KOERNER
TIIOMAS H. TYNCH

JOIIN J. SOLI,ECITO
DIRECTOR

Telephone: (518) 457-1723

September 28, 1979

Robert G. & Barbara W. Johoson
26 E ldorado Dr .
Elnora, NY VA65

Dear Mr. & Mrs. Johnson:

Please take notice of the Decision of the State Tax Comnigsion enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 722 of the Tax law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquiries will be referred to the proper authority for
reply.

Sincerely,

Petitioner' s Representative

Taxing Bureau's Representative



gTAf,E OF NEW YORK

STAf,E TA)( @4I'IISSICbI

In ttre l,{atter of ttre Petition

of

ROEIEFf, G. JOITNSOTII Arrd BARBARA W. JOHNSOD{

for Redetermination of a Deficiencry or for
Refund of lJi:incortrnrated Business Tax r:nder
Arbicle 23 of tlre Ta< Law for the Years L970,
L97L, L972 and L973.

DrcISICN

Petitioners, Robert G. and Barbara W. Johnson, 26 Eldorado Drive, Elnora,

New york 12065, filed a petition for redeterninaticn of a deficienc.y or for reflnd

of r.mincrcr5nrated business tax r:nder Article 23 of ttre Ta< Lar.r for ttre years Jlg7O,

L97L, L972 and, L973 (File No. L3240').

A snrall ctajms hearing was held before Carl P. Wright, Hearing Officer, at the

offices of ttre State Tax @nnlssion, Building #9, State Carpus' AJ.bany' Ner'r York' on

Augrust 15, 1978 at 9:15 A.M. Petitioner atrpeared pro se and for his wife. Ttrc

Ino6gre Ta:< Bureau appeared by Feter Crortty, Esq. (Patricia L. Bnunlcaugh, Esq., of

cormsel).

ISSUES

I. ltrettrer petitioner Barbara W. Jotrrson, a housewife, is liabIe for r:nincorpo-

rated bu,siness ta<.

II. Whetkrer petitioner Robert G. Johnson's activities as a designer and' derrelotrnr

of instnrctiqral rnaterials constitutes the practie of a profession vftich is o<erryt

fran rrrincorSnrated brr,siness tar.

FINDI}GS OF FACT

1. petitioners, Roberb G. Johnson and Barbara W. Jokrrscn, filed joint N*l York

State inoqre ta< returns for ttre years 1970 ttrrough L973. Itrey did no't, file arry

r-urinoortrnrated business tac returns for said years.
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2. Or April LL, 1975, ttre Inccnre Ta< Br:reau issued a Nortice of Deficienql to

petitioners for tlre years 1970 ttrrotrgh L973, inposing r:nincorporated br:siness ta< of

$4,24L.73, plrr.s interest of $641.74, for a totat of $4,883.57. This was dqte qt the

grounAs that ttre activities of petitioner Robert G. Jotrrson oonstituted the carrlzing

qr of an r:ninoortrnrated business, and ttrat ttre inccne derived ttrerefisn was subject

to uninocrlrcrated business tar.

3. Drring ttre years in issue, trEtitiqer Barbara W. Jdrnson was a houseurife

and had no separate incone. She was not engaged in arry business activities.

4. Petitioner bbert G. Johnson argtred that ttre senzices he perforned' a.s a

designer and develcper of instnrctionat rnaterials, were within ttre eNenpt field of

professional teactring. He reasoned t$at progranred instruction onsists of oposing

str-rdents to inforrnation in such a r^ray as to facilitate learning; tlrerefore, ute v*ro

designs and develops ttre systenrs and ttre rnaterials is a teactrer.

5. In 1948 petitioner Robert G. .Tohnson grradr:ated with an A.B. degfee frcnt

Harnilton College. F:rcnr 1959 to 1966, he worlced for ttre Boy Souts of Anerica'

National Cor:ncil, in ttre develotrxrent of specifications, r,v:riting, product5-or and

testing of audio-visual rnaterials for instnrctional pr-rrposes.

Frcnr 1966 to 1968, l{r. Johnson was enployed by ArEgle Publishing Cor6nration,

where he worked under ttre personal direction and tutelage of Dr. Jchn W. Blyth. l{r.

Johnson learned behaviorat ard crcnterrt arTalysis, objective writing, test design: and

prograrned instnrction develotrment ard validation.

l4r. Johnson was sr:bsequently erplqred b'y Learning Tectrnology Incorporated frcrn

1968 to 1970. ror bottr of ttre previous enplqgers, he prepared prograrmed instnrctions

which were r-rsed in ttre trajnirrg of enplqgees of various ccnpanies and gover:mental

agencies.

6. Duri-ng the years at issue, petitioner R$ert G. Jcfrrson wa.s self-erplqted.

He perforred senrices as an independerrt oonsultarrt and developed self-instrucEiqral
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rnaterials for various principals including senzenal New York Stat€ agencies, in order

to train enptoyees in tlre enployer's operatioral proedr:res, or for ottrer informatiqt

related to specific job perfornrance.

ltre j-nforrnation to be taught was provided by ttre principal or by a onsultant

wittr lmo,dedge in ttre specialized, field to be taught. I{r. Jckrnsm \^iurld take that

jnfor:nation and develop self-progranned instnrctional rnaterials. O'tfrer than brief

contasts during developrent and validation of ttre instnrctional rnaterials, he had no

direct personal ontact wit}r people using ttre rnaterials.

7. Itre ccnpleted self-instnrctiornl naterials were turned over to tlre principals

and becare their prcperty. Petitioner Roberb G. Joturson received no royalties or

other paynent for sulcsequent use of ttre rnaterials by ttre principal.

8. Capital was not a rnaterial, inccrne producing factor in petitioner's ad.iviLies.

@ITLI.ISICNS OF IJI[,'I

A. Ttrat petitioner Barbara W. Johnson was not liable for any urinocrlnrated

bu,siness ta< dr:ring the years in issue; ttre IJ:roonE Tar Bureau is directed to delete

her nane f::qn the Notice of Deficienqf.

B. lltrat wtrile petitioner Robert. G. Johnson possessed specialized knortledge and

training for ttre senzices wtrich he perfornred as a designer and developer of instnrc-

tional rnaterials, for wtrich ttre professional e<enpbion is clained, tlre bu.siness

crcnducted for ttre subject years cannot be characterj-zed as a "profession", with:jn

the reaning and intent of section 703 (c) of ttre Tax Law.

C. Tkrat ttre aforesaid activities of petitioner Robert G. Jotursqr, l*rile

characterized Lryr the attainnent of a specialized loovledge, do nort ser:ve the interests

of ottrers in tieir attairurent of t}re science of progiranmed instrtrcticnr but rattrcr

sen/e ttre objectives of petitioner's princiSnls. the senzices perforned by !4r.

Johnson deal wittr ttre conduct of a business, hihich is that of a oonsulttnt and norL

ttrat of a professional teactrer. Teactring is only incidental to ttre consulting
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business, i-n ttrat ttre end product will be r.sed for learning. Ttre self-instnptional

rnaterials do no,E, qonvey ltlr. Johnson's ohin knouiledge to ttre students, but ratter the

kncnvledge of tlre principals. Ttn:s, suctr serrrices do not csrstitute the practiae of

a "profession" as defined tryz statute.

D. That ttre aforesaid activities of petiUioner Rdcert G. Jolrnsqr &ring the

years 1970 through Lg73, constitgted ttre carrlzing on of an r-rnincrcr[nrated bn:siness'

and that his inccrne derived ttrerefron was subject to rrnincorSnrated busjless ta., jlr

accordance wittr thre neanilg and intent of section 703 of the Ta< Lar-

E. lltrat tlre petition of Robert G. and Bardcara W. Johnson is grarrted to ttle

errtent indicated in Conclusion of Tarnr "A" and ttrat, o(cept as so grarrted' the

petition is in all other respects denied.

DAIED: Albany, Nevir York


