
STATE OF NEhI YORK
STATE TAX COMIIISSION

In the Matter of the Petition

o f

[ , ]al ter (dec'd) & El izabeth Hyman (Est.  of)

A}TIDAVIT OF }IAIIING

for Redetermination of a

of a Determination or a

Unincorporated Business

under Article 23 of the

Defic iency or a

Refund of

Tax

Tax Law

& 1972.

Revision

for the Years 1966, 1971

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

16th day of November, 7979, he served the within notice of Decision by certified

mai l  upon Walter (dec'd) & El izabeth Hyman (Est.  of) ,  the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid \drapper addressed as fol lows:

WaLter (dec'd) & El izabeth Hyman (Est.  of)
c/o Hecht, Frank, Brayer & Grill
New York, lfY 10036

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said verapper

pet i t ioner.

Sworn to before me this

16th day of November, L979.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the petit ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMI{ISSION

In the Matter of the Petition

o f

Walter (dec'd) & El izabeth Hyman (Est.  of)

AIT'IDAVIT OF }4AI[ING
for Redetermination of a

of a Determinat ion or a

Unincorporated Business

under Article 23 of the

or a Revision

for the Years t966. L977

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes

of the Department of Taxation and Finance, over

16th day of November, 1979, he served the within

mail upon Michael llecht the representative of

and says that he is an employee

18 years of age, and that on the

not ice of Decision by cert i f ied

the petitioner in the within

Defic iency

Refund of

Tax

Tax Law

&  1 9 7 2 .

proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Mr. Michael Hecht
Hecht, Frank, Brayer & Grill
1501 Broadway
New York, NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Post.al Service within the State of New york.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn to before me this

16th day of November, 1979.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 16, 1979

Idal ter (dec'd) & El izabeth Hyman (Esr.  of)
c/o Hecht,  Frank, Brayer & Gri l l
150L Broadway
New York, NY 10036

Dear Ms. Hynan:

Please take notice of the Decision of the State Tax Comnissi.on enclosed
herewith.

You have noel exhausted your right of review at the adninistrative level.
Pursuant to section(s) 722 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and nust be cormenced in the
Suprene Court of the State of New York, A1bany County, within 4 nonths fron
the date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

sTAlE TAX CotlrfiSSIoN

cc: Pet i t ioner 's Representat ive
Michael Hecht
Ilecht, Frank, Brayer & Grill
1501 Broadway
New York, NY 10036
Taxing Bureau' s Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ESTATE 0F WATTER HYt'lAN, DECEASED

and

ETIZABETH ITYMAN

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law
for the Years 7966, 1971 and 1972.

DECISION

Peti t ioners, Estate of l {al ter H5rman, Deceased, and El izabeth Hlman c/o Hecht,

Frank, Brayer & Gri1l ,  1501 Broadway, New York, New York 10035, f i led a pet i t ion

for redetermination of a deficiency or for refund of unincorporated business

taxes under Art ic le 23 of the Tax law for the years L966, 1971 and 1972 (Fi le

N o .  1 2 2 0 8 ) .

A formal hearing was held before George F. Murphy, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two t /or ld Trade Center,  New York, New

York, on Febraury 10, 1977 at 1:15 P.M. The Estate of Walter H1man, Deceased

appeared by Michael Hecht, CPA. The Income Tax Bureau appeared by Peter

Cro t ty ,  Esq.  ( lou is  Senf t ,  Esq. ,  o f  counse l ) .

ISSUES

I .  Whether pet i t ioner Walter Hlman's act iv i t ies as a theatr ical  nanager

during the years 7966, 1971 and 1972 constifitbed the carrying on of an unincor-

pora ted  bus iness .

I I .  Whether pet i t ioner El izabeth Hyman is l iable for unincorporated

business tax on the income derived from petitioner lrlalter Hynan's business

act iv i t ies during 1966 and 797L.
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FINDINGS OF FACT

1. 0n May 9, 7975, the Income Tax Bureau issued a Statement of Audit

Changes to the petitioners for the years L966 and 1967 holding the income

derived from petitioner LIaIter HJnnan's activities as a theatrical producer for

the year 1966 subject to unincorporated business tax. Addit ional ly,  pet i t ionersr

taxable income for the years 1966 and 1967 was increased by adjustnents determined

by an Internal Revenue Service audit .  0n January 26, L976, a Not ice of Def ic iency

was issued assert ing unincorporated business tax of $173.12 and addit ional

persona l  income tax  o f  $503.80 ,  a  to ta l  o f  $676.92 ,  p lus  in te res t  o f  $238.82 ,

f o r  a  t o t a l  o f  $ 1 , 0 1 5 . 7 4 .

2. Pet i t ioners do not contest the adjustments made as a result  of  the

federal  audit .  Furthermore, the unincorporated business tax issue for the

year 1966 was conceded by the petitioners at the commencement of the formal

hearing, s ince pet i t ioner Walter H5rman's business act iv i t ies during said year

were di f ferent from his act iv i t ies engaged in during 1971 and 1972, i .e. ,

dur ing L966, said pet i t ionerrs act iv i t ies were those of a promoter,  producing

performances in Carnegie Hal l  and other theaters.

3. 0n December 4, Lg73, the Income Tax Bureau issued a Statement of

Audit Changes to the petitioners for the year 1971, holding that "The Income

from your activities as theatrical management is subject to the unincorporated

business tax." 0n November 24, L975, a Not ice of Def ic iency was issued against

both pet i t ioners assert ing unincorporated business tax in the amount of $10r331.09,

p lus  in te res t  o f  $21236.37  and pena l ty  o f  $2 ,582.77 ,  fo r  a  to ta l  due o f  $15r150.23 .

4. 0n Apri l  17, L974, the fncone Tax Bureau issued a Statement of Audit

Changes to petitioner hlalter H1man, for the year L972, again on the basis that

business activities of "theatrical managementrr rdere subject to unincorporated

business tax. 0n Novembex 24, L975, a Notice of Deficiency was issued against
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pet i t ioner Walter Hyuran for unincorporated business tax of $2r581.55, interest

o f  $ 5 0 5 . 5 4 ,  a n d  p e n a l t y  o f  9 6 4 5 . 4 1 ,  f o r  a  t o t a l  d u e  o f  g 3 , 7 3 2 . 6 0 .

5. Pet i t ioner Walter Hynan did not f i le unincorporated business tax

returns for any of the years at issue.

6. During 7968, petitioner Walter Hyman began serving as theatrical

manager for Dustin Hoffman, a well-known novie actor. Although no written

contract was entered into, it was understood that the petitioner was to render

services exclusively for Mr. Hoff inan. He did so fron 1968 through 1972.

7. Pet i t ioner Walter Hlman's dut ies to Dust in Hoffman, were pr imari ly to

negot iate Mr. Hoffman's contracts.  Mr. Hoffman personal ly decided which roles

he would accept and who he would work for; he would then assign the petitioner

to negot iate contract terms.

8. Pet i t ioner ldal ter Hyman worked out of Mr. Hoffmanrs business off ice

located on 55th Street,  in Manhattan and ut i l ized the services of Mr. Hoffman's

secretary. He was under the direct supervision and control  of  Mr. Hoffnan.

9. Pet i t ioner Walter Hynan was paid on a commission basis,  receiving an

unspecif ied percentage of Mr. Hoffman's gross income. No income or social

securi ty taxes were withheld from his compensat ion. Mr. Hynan was not speci-

f ical ly reimbursed for business expenses incurred in carrying out his dut ies,

but many of his bi l ls,  including his American Express charges, were paid

direct ly by Mr. Hoffman.

CONCTUSIONS OF LAW

A. That the Not ice of Def ic iency for the years 1966 and 7967, dated

Januaxy 26, L976, was uncontested insofar as i t  appl ies to the Estate of

Walter Hyuran and to that extent is sustained. The deficiency in unincorporated

business tax for the year 1966 can be imposed onJ-y against the Estate of

$/alter Hyman and not against petitioner Elizabeth Hyman, individually, since
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the income derived from the activities at issue was not earned by her. The

port ion of the def ic iency pertaining to personal income tax was uncontested.

B. That suff ic ient direct ion and control  was exercised by Duston Hoffman

over pet i t ioner Walter Hyman's act iv i t ies so as to const i tute a bona f ide

employer-employee relat ionship during the years 1971 and Ig7Z.

C. That the Not ice of Def ic iency for the year 1971, dated November 24,

1975' and the Not ice of Def ic iency for the year 1972, dated November 24, 1975,

are cancelled since petitioner l./alter Hyman was a bona fide employee and his

performance of services as such is not to be deemed an unincorporated business

(sec t ion  703(b)  o f  the  Tax  law) .

D. That the pet i t ion of the Estate of Walter H5nran, Deceased, and Et izabeth

Hyman is granted to the extent provided in Conclusions of Law 'rArt and rfC", and

in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

Nov t 6 1e79


