
STA,TE OF'NEhI YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SIDNEY GUTLERNER

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le (p)  23

AFFIDAVIT OF I.{AILING

of the
Tax Laro for Lhe Years1llg1Xk1*gglf*k
1968,  L969,  L970,  L97I ,  1972 and,  1973.

by

a s

State of New York
County of Albany

John Huhn

Ehe is an empl-oyee of

age, and that on the

Notice of Decision by (certified) mail upon Sidney Gutlerner

@the pet i t ioner in the within proceedlng,

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

fol lows: Sidney Gutlerner
20 Bill Park Avenue
Great Neck, New York 11021

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (@ffieirus(

pfx*hdxpetitioner herein and that the address set forth on said rilrapper is the

last known address of the W pet i t ioner.

rhe Deparrnent'":T:":r": 
":""":",""::t;";:"::":,

24th day of January , L979 , Fhe served the wLthin

Sworn to before me this

24th day of January

' rA-3 (2/76)

,  L979



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Jmtrat? lht l9l9

Sldn.rt OutX,rrnm
2,0 f,lIl Prrt Avroue
Orert f,oeJr, llcrr lorh 11021

Dlcr l{r. Gutlrrnrrr

Please take notice of the DrclrlOa
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(g) lZ2 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 l,loBtb.
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Taxing Bureau's Representat ive

gxAunilB

TA-L . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

SIDNEY GUTLERNER

for Redetermination of a Deficiency or
for Refund of Unincorporated Busin-ess
Tax under Art icle 23 of the Tax Law for
t he  Yea rs  1968 ,  L969 ,  Lg7O,  Lg7L ,  Lg72
and  L973 .

DECISION

Petit ioner, Sidney Gutlerner, 20 Hil l park Avenue, Great

Neck, New York 11021, f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of unincorporated business tax under

Ar t i c le  23  o f  the  Tax  Law fo r  rhe  years  1958,  Lg6g,  Lg7o,  rg7L,

L972 and L973 (File Nos. L3927 and L3928).

A smal1 claims hearing was held before Will ian Valcarcel,

Hearing officer, 8t the offices of the state Tax coumission, ftvo

worrd Trade center,  New York,  New york,  orr  March 9,  L978 at  2:45 p.M.

Petit ioner appeared pro se. The rncome Tax Bureau appeared by

Peter  Cro t ty ,  Esq.  (Wi l l iam Fox ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner 's income from his act iv i t ies as a sales-

man is subject  to the imposi t ion of  unincorporated business.tax.

FINDINGS Or' FACT

1. Pet i t ioner,  Sidney Gut lerner,  and his wi fe,  Betty Gut lerner,

timely fi led New York State combined income tax returns for 1968

through L973. Unincorporated business tax returns were not f i led

for said years.



2. on March 25, Lg74"ra ;"1 30, Lg75, the rncome Tax Br:reau

issued two not ices of  def ic iency against  pet i t ioner,  assert ing

unincorporated business tax (plus interest) in the respective

anounts of  $1 ,964.02 for L968, 1969 and L970 and $857.37 for L97L,

L972 and L973.

3. Petit ioner, Sidney Gutl-erner, was a furniture salesman

who represented the firms of Edencraft, Inc. (hereinafter

"Edencraf t")  and Elnwood Upholstery Co.,  Inc.  (hereinafter

"Elnn^rood") during the years 1968 through L973. Occasionally during

these years, petit ioner would also se11 for one or more other firms

and would earn a relatively small amount of coumrission from them.

4. Edencraf t ,  Inc.  paid pet i t ioner a straight salary of

$300.00 per week, regardless of  the volune of  sales generated by

his act iv i t ies.  Eknvrood Upholstery Co.,  Inc.  compensated pet i -

t ioner on a cornmission basis. Neither firm withheld payroll taxes

nor reimbursed pet i t ioner for  h is sel l ing expenses.

5.  Pet i t ioner was subject  to terr i tor ia l  and pr ice restr ic-

tions imposed by the various firms he represented.

6.  Pet i t ioner was required to report  h is sales act iv i t ies

to Edencraft and Elmwood. However, they did not exercise any

control over his sales endeavors nor did they control or regulate

the manner in which he attempted to solicit business. The products

of both firms were usually sold to the same customers without any

div is ion of  pet i t ioner 's t ime and ef for t .

7. Petit ioner was provided with desk space at the showroom

or factory of Edencraft and Elmwood.



,  ?  3 " -

CONCLUSIONS OF I,AW

A. That none of the firms which petit ioner represented

exercised sufficient direction and control over his activit ies

so as to cause him to become their employee, within the meaning

and intent of  sect ion 703(b) of  the Tax Law.

B. That the income derived from petit ioner's activit ies as

an ouLside salesman during the years 1-968 through L973 constituted

income from his regular business of sell ing; thus, said income

was subject to the imposition of unincorporated business tax under

sect ion 701(a) of  the Tax Law.

C. That the petit ion of Sidney Gutlerner is denied and the

not ices of  def ic iency issued March 25, 1974 and June 30, L975 are

sustained, together with such additional interest as may be 1aw-

ful1y owing.
:

STATE TAX COMMISSIONDATED: Albany, New York
January 24, L979


