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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  PeL i t i on

o f

GREGORY and SONS

For  a  Rede te rm inaE ion  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes  under  Ar t i c le {€0  16-4

AFFIDAVIT OF },IAILING

of the
Tax Law for the XD€qOqHlXXXXPeriod$fi

U4y 2, 1955 through December 31. 1955 and
for the Years 1956 and L957.
Sta te  o f  New York
County of Albany

John lluhn

;pfre is an employee of the

age,  and that  on the 6th

Notice of Determination

(repre sentat i -ve

by  enc los ing  a  t rue  copy  thereo f

as fol lows: Gregory and Sons
72 WalL Street
New York, New York

, being duly sworn, deposes and says Ehat

Department of Taxat ion and Finance, over 18 years of

day of April- , L9 79 , )€he served rhe wirhin

by (tgJi.a) mail upon Gregory and Sons

of )  the  pe t i t ioner  in  the  w iLh in  p roceed ing ,

in a securely sealed post.paid wrapper addressed

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s taEe o f  New york .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

6rh

t o

d a y

be fo re  me  Eh i s

of  Apr i l

rA-3 (2/76)

rgtg .



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

GREGORY and SONS

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Unincorporated Business
Taxes  under  Ar t i c le  64  16-A

Sta te  o f  New York
County of Albany

John Huhn ,

Xhe is  an employee of  the Department

age,  and that  on the 6th day of

Notice of Determination

( rep resen ta t i ve  o f )

by enclos ing a t rue copy thereof  in  a

as  fo l l ows :  B i l l e r  &  Snyde r ,  CPA
75 l"laiden Lane
New York, New York 10038

AFFIDAVIT OF IVIAILING

of the

being duly sworn, deposes and says that

o f  Taxat ion  and F inance,  over  18  years  o f

April ,  L9 79,  Xhe served the wi th in

by (*a€d.a* mail upon Biller & Snyder, CPA

the pe t i t ioner  in  the  w i th in  p roceed ing ,

secure ly  sea led  pos tpa id  wrapper  addressed

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That  deponent  fur ther  says that  Lhe said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Tax Law for the XXXX)GD(dX Period(X[
31 .  1955  and

Sworn to before me th is

th day of  Apr i l  ,  Ig  79

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STAtE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Apdl 6, 1979

GragorT md Sonr
72 tlel.l Stract
New YorL, Nrtl York

GoatLrncn:

please take notice of the Drtart{nrtloa
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to sect ionl$) 3E6(J) of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l

Pract ice Laws and Rules, and must be commenced in- lhe Supreme
Court of  the State of New York, Albany County, within 90 daye

from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

tilffi
$nSRVrS BEARING OTTICER

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-1 .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion

o f

GREGORY and SONS

for  Revis ion of  a  Determinat ion or  for
Refund of  Unincorporated Business Tax
under  Ar t ic le  16-A of  the Tax Law for
the Per iod May 2,  f955 through December 31,
f955  and  fo r  t he  Years  1956  and  1957 .

DETERMINATION

App l i can t ,  Gregory  and  Sons ,  72  Wa l l  S t ree t ,  New York ,  New

York,  f i led an appl icat ion for  rev is ion of  a  determinat ion or

for  re fund of  un incorporated business tax under  Ar t ic le  16-A of

the Tax Law for  the per iod May 2,  1955 through Decernber  31,  1955

and  fo r  t he  yea rs  1956  and  L957  (F i l e  No .  01915) .

A formal  hear ing was held before Francis  X.  Boylan,  Hear ing

Off icer ,  e i t  the of f ices of  the State Tax Cormniss ion,  80 Centre

S t ree t ,  New York ,  New York ,  oD  November  L2  and  13 ,  L969 .  App l i -

cant  appeared by Bi l ler  and Snyder ,  CPA's (Aaron Nasper ,  Mart in

Wal lace and Phi l ip  F.  Rauch,  of  counsel ) .  The Income Tax Bureau

appea red  by  Edward  H .  Bes t ,  Esq .  (A lexande r  We iss ,  Esq . ,  o f

counsel )  .

ISSUES

I.  Whether  income f rom cash and secur i t ies in  par tners '

subord inated cpai ta l  accounts was subj  ect  to  unincorporated

bus iness  tax .
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II.  trdhether interest payments made in connection with

borrowed cash or  secur i t ies const i tu ted in terest  on par tners '

capi ta l  and,  thus,  was not  deduct ib le  by appl icant  for  un incor-

po ra ted  bus iness  tax  pu rposes .

FINDINGS OF FACT

1.  Appl icant ,  Gregory and Sons,  a  par tnership dur ing each

of the taxable years involved, was engaged in business as a

secur i t ies broker  in  the State of  New York.

2.  Cer ta in  genera l  par tners of  the f i rm borrowed cash and

securit ies from persons who were not members or employees of the

firm, who had agreed to subordinate their l iens to claims of the

par tnership credi tors .  The borrowed assets were then brought

in to the par tnership through the par tners '  ind iv idual  accounts.

The cash and secur i t ies were considered capi ta l  o f  the f i rm under

the partnership agreement and under Rule 325 of the New York Stock

Exchange which required an amount of capital suff icient Lo meet

the requi red rn in imum Debt  to  Net  Capi ta l  Rat io .

3.  A l though appl icant  pa id in terest  on the borrowed assets

d i rect ly  to  the outs ide lenders as a convenience,  such in terest

was charged to the accounts of  the par tners.

4 .  On  Apr i l  L2 ,  L962 ,  no t i ces  o f  add i t i ona l  assessmen t  were

issued to Gregory and Sons by the Income Tax Bureau.  Pr ior  to

being rev ised,  the assessments prov ided as fo l lows:

Year

Assessmen t  No .
Tota l  Addi t ional  Tax

M.ay 2,  L955 to
Dec .  31 ,  1955

FAg4L23
$1,398 .57

L956

FA94L24
$1,  9  2L  .59

L957

FA94L25
$1,  594 .04
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DESCRIPTTON

A. Disa l lowance of  Travel
and  En te r ta inmen t  $  + ,200 .00

B .  Repa i r s  and  Dep rec ia t i on  $  9 ,580 .62
C.  Improper  Deduct ion
D.  Deduc t i on  fo r  Pa r tne rs l

Se rv i ces  D i sa l l owed  $  S ,000 .00
E .  In te res t ,  D i v idends  and

Capi ta l  Gains and/or
Losses  Omi r red  $824 ,884 .45

F.  In terest  Expense Reduced
to Eliminate Payments to
Member Partner Con-
s ide red  to  be  a  D is t r i -
bu r i on  o f  P ro f i t s  $  25 ,927  . 06

$ 8 ,400.00
$ z  ,542.29

$ s, ooo. oo

$ 2 ,582 .56

$ 7 ,500.00

900.00

$L74,682 .04

$  39 ,585 .00 $ +o ,L37 .L7

5.  Appl icant  d id  not  contest  I tems A through D.  0n

December  26 ,  L962 ,  app l i can t  f i l ed  an  App l i ca t i on  fo r  Rev i s ion

or  Refund of  Unincorporated Business Taxes on Form IT-113.  On

Apr i l  23 ,  L965 ,  app l i can t  was  no t i f i ed  tha t  t he  no t i ces  o f  add i t i ona l

assessment  were rev ised in  accordance wi th  Shearson-Harmni l l  & Co.

v .  S ta te  Tax  Co r rn i ss i on  (15  N .Y .  2d  608  a f f ' g .  Sup reme  C t .  A .D .

3 rd  Dep t . ,  Ju l y  15 ,  1963 ) ,  i n  wh i ch  i n te res t ,  d i v i dends  and

capi ta l  ga ins and/or  losses (a l l  o f  which re la te to  I tem "E"  were

excludable f rom the computat ion of  un incorporated business tax

l i ab i l i t y .  0n  Ju l y  1 ,  L965 ,  app l i can t  f i l ed  an  app l i ca r i on

demanding that  a  hear ing be held as a resul t  o f  the pr ior  appl ica-

t ion having been denied in  par t  on Apr i l  23,  L965.

6 .  The  so le  rema in ing  i ssue  pe r ta ins  to  I t em "F "  i n te res t

expenses reduced to el iminate payment to member partners con-

s idered to  be a d is t r ibut ion of  prof i ts .  Appl icant  contended that

the in terest  payments were deduct ib le  as in terest  pa id on the debt

of the partnership and were an ordinary and necessary business ex-

pense for  un incorporated business tax purposes.
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CONCLUSIONS OF LAW

A. That  the income f rom in terest ,  d iv idends and capi ta l

ga ins and/or  losses der ived f rom the subord inated "capi ta1"

accounts of  par tners in  appl icant 's  brokerage f i rm (used as

secur i ty  for  par tnership credi tors  and capi ta l  conLr ibut ions)  was

not subject  to unincorporated business tax (Shearson-Hanmil l  &

Co.  v .  S ta te  Tax  Conrn i ss ion ,  15  N .Y .  2d  608 ,  a f f ' g  Supreme C t .

A .D .  3 rd  Dep t . ) .

B.  That  the in terest  payments on the borrowed secur i t ies

o r  cash  cons t i t u ted  paymen t  o f  i n te res t  on  pa r tne rs '  cap i ta l

under  Ar t ic le  L2 of  the Unincorporated Business Income Tax

Regulat ions (Ar t ic le  16-4 of  the Tax Law) and were not  deduct ib le

by appl icant  for  un incorporated business tax purposes.

C.  That  the appl icat ion of  Gregory and Sons is  granted to

the extent of al lowing the interest dividends and capital gains

and/or  losses prev ious ly  omi t ted f rom the par tnership return,  but

i s  i n  a l l  o the r  respec ts  den ied .

DATED: Albany, New York

Apri l  6,  L979

STATE TAX COMMISSION

PRESIDENT

Vvrm \G*-*t
I

l t i . r
,i r.

. F



IHI\|e$rtbrk State trlepantrnenG of
TAX^AtT(I* anct FfNANCE
TAX APPEALS BUREAU

ro. . .  .Eerphlyqr . .D.ev ip.
No be t t e r  add ress .

GREGORY AND SONS

May 1 ,  L97g

M-?s {s/76)

Michael Alexander



J A M E S  H .  T U L L Y  J R . ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Apri l- 6, L979

Gregory and Sons
72 WaLL Street
New York, New York

Gentlemen:

Please take notice of the Determination
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(f)  386(j) of  the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within 90 days
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

frffi
SUPERVISING TAX HEARING OFFICER

Peti t ionerts Representat ive

Taxing Bureau's Representat ive

TA-r . r2  (6 /77)
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STATS OF NEI,' YORK

STATN TAX COUMISSION

In the Matter of the Appltcatlon

") of

CREGORY and SONS

for Revlelon of a Determl.natlon or for
Refund of Unincorporated BusLness Tax
under ArtLcle 16-4' of the Tax Law for

DETERMINATION

the Pertod May 2, 1955 through December 31,
1955 and for the Yeare 1956 and 1957. :

Appllcant, Gregory and Sons, 72 l{all Street, New York, New

York, fLl-ed an applLcetlon for reviglon of a determination or

for ref,und of unincorporated buelneea tax under Artlcle 16-A of

the Tax Law for the perLod l'lay 2, 1955 through December 31, 1955

and for the yeara I -956 and 1957 (Fl le No. 01915).

A fornal hearlng nas heLd before Francl.s X. Boylan, Heaflng

Offlcer, at the offlcee of the State Tax Conrmleeton, 80 Centre

Street, New York, New York, or Noveuiber 12 and 13, 1.969. Appll-

cant appeared by Blll-er and Snyder, CPA'e (Aaron Naeper, ltartin

Wallace and Phtllp F. Rauch, of counsel). The Income Tax Bureau

appeared by Edward H. Best,  Esq. (Alexander WeLas, Eeq.,  of

couneel) .

rsstxEs
I. trltrether income from cash and eecurltLee Ln partnorst

eubordinated epaLtal accounts was eubJect to unLncorporated

buetness tax.
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II. I{trcther interast peyments made tn connectloq rtth

borrowed caeh or aeeuritl.es congt!.tuted lutereBt on psrtaers t

capttaL andr'.thue, wa8 not dcductible by applLcant for unlncor-

porated buelnesa tax purposes.

F_ruprNcs or PAqT

L. Appllcant, Gregory and Sons, a partnerrhlp durLng cach

of the taxablc yGars tnvolvcd, was eagaged 1n buslneec ee a

rceurtttee brokgr ln the Strte of Netr lork.

2. Certatn general partners of, the flnn borrowed qrrh

eecurltLee frm persons who wera not membere or cnployecr of

ffm, who had egreed to cubordtnete thclr llena to qlatms of, the

PartnarohLp credLtorg. fhe borrmcd araetr rrere then brought

lnto the pertnerehLp through the partnorr.' tndtvldual locorntr.

The caeh and eecurlttes rero oongtdered capltal of, the flrq rnrder

tha partnerehtp agrGement and under Rule 325 of, the ilen York Stock

Excbrnge wh!.ch requtred an amurit of capLtel aufflcLent to moat

the requlrad mlnlmrur Debt to Net Capltal RatLo. 
: , 

. ,

dhoctly to the outglde lenderc e8 r eonveaLcnce, euch tntefrat

was charged to the aceorsrtr of the partners.

4, On Aprll L2, 1962, notleec of addlttonal aasesrmcnt v.orc

teeued to Gregory and Sono by the Incomc Tar Bureeu. PrLor to

betng revleed, the essessmentr provlded ar follwr:

l{ay 2, 1955 to
Dec.31,1955

rA94123
$1,  398.57

and

thc

Year

Aelecament No.
Total Aldtttonal Tax

1956

EAg4L24
$L,921. .59

' 1957
?A94L25
$1,  594.04



4,  X00.00
9,580.62

$ t ;000.00

$824,994.45

- l i '  
.  ' r  :

$ 23,927 ,A6

8,400,00
7,542.29

$ 5,00o.00

2 ,582 "56

i .

$ rg,585.oo

' . .

A.

B-.
c.
D,

E.

I'.

DESCRIPTION

Dlgal.lowancc of Travcl
and Entcrtalnnent

Repalrr and DeprGcLatlon
Inpropcr.Deductlon
Deductl.oa for Partnsrc I
Servlees Dleallsrred

Intereat, Dividende and
Cap{tal Getne and/or
Loasea Onttted

Intereet Expenee Reduced
to Ellnlnate Paynentr to
l{eober Partncr eon-
sl,dcred to ba a 'Dtstrt-
button of Protlte

s

grz{;esze4

- . . .

9 +g ,;L3:l:L7
.:

rhst

cibt

GI-

i

5. Appllcant dtd not eonteet ltemr A through D. On . , ,, 
,

Deeernber 26, 1962, applLeant flled an "AppLlcatton for Revfu!.on

orRef i . r r rdofUnl 'ncorporated8ualnegrT8N€' ' .onro I ! I { f ' t13 .oa

Aprtl 23; 1965, appllcant was notlflod that f,Jte n6rloe of addtitonal

asseaement were revLged Ln aceordlnc. wlth theqreon-t&mt.11 & Co.

v. $tate Tax Cormlsgton (15 N.y. 2d 60g aff 'g. supreme ct.  A.D.

3rd Dept., July 15, 1963), tn whtbh interest, dfvtdendr and

capltal gal,ne and/or loseee (aLl of, whleh rclate to rtom ,'E' rcrc

excludable fron the conputat{.on of rrn{ncerporated buelneae tax

11ab{11ty. on July 1, 1965, appllcanr fl.led sn appl!,carton

deusndLng that a hearLng be held aa e reeult of the.prior appllca-

tLon havtng been dented ln part on Apr{l 23, 1905.
'' 
, 6., The sole reneLning il.eeue ,pertalna to rtem ttF t i.aterait

expQrraea reduced to ellnd.nate payDent to ue6er partnere con-

sldered to be a dlatrlbutlon of proflts. Appllcant contendcd

i , "
t)

;l

the linterest pa.yecnts vere daductLble as lntereet' pald oa the

of the parcnershlp and lrere an ordlnary and neeegaary buelners

p€na,b for unlncorporeted buslnora tax purpooe8.
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COHCLUSIONS OF IA}I

A. That the lncoms frm.r l.ntcreet, dlvldends and'eepl,tal

ga*,ne ,and/or Loseea dcrlved "f,rm the tnbordtaated "capLt.t't' . ,
. .

aceounts of partnrrs ln appllcantta brokerage ftrn (uged ar, i
aecurtty for partnershl.p. brcdltore and eapLtal oontrlbut{obi} rar ".. ''.:
not aubJect to untncorporated bugLncea .tar (gheareou-ItaqEElll,f;

Co. v. S,late TFI .Copiasf.on, 15 N.y. Ad 608 , af,tlg puprcnc Ct;
.  i '

A.D.  3rd  Dept . ) .

" B. Ttrat the tntercet pa;rmenta on tba borrowed.gecurr.tler.

or caah conrtltuted paynent of lntereet on parurers' cepttal

rurder ArtLeLe 1,2 of the Unlucoryorated Buttneeg rncout Tar

Regulattonr (Artlclc 16-A of, the Tax Law) and wcrc not dcducttble

by appltceDt for unlncorporeted buglnces trx purpoaea

c. That the appltcatLon of Gregory and sona te gran--t3{,to,,

thc ertent of allowlng tbe lntereet dLvtdendr and capital.galnr

and/or

Le ln

DATED:

loeaee prevlouely omittcd fros the partncrrh{p rstu*n, but ?

all other rcspects dented.

Atbany, l{ow York 8TATE TAX COUMISSIO}I
'Aprll 

6, LgTg

i  
, ]




