
STATE OF NEW YORK
STA1E TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

BONNER ANd GREGORY
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes under Art ic le(t0 16-A of the
Tax Law for the Year(s) A@AgSfe,(lAAf L952t
1953,  1954 and fo i  

' the  
Per iod '

S ta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that,

Xhe is an employee of the Department of ?axat ion and Finance, over L8 years of

age, and thar on rhe 6th day of Apri l  ,  LgTg rEhe served the within

N o t i c e o f D e t e r m i n a t i o n b y ( # ) m a i 1 u p o n B o n n e r a n d G r e g o r y

@ the pet i t ioner  in  the wi th in proceeding,

enclos ing a t rue copy thereof  in  a securely  sealed postpaid r , r rapper addressed

fol lows: Bonner and Gregory
72 NaLL Street
New York, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  un i ted  s ta tes  Pos taL  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the )AsqpgffiCIffi

96OEk!O pet i t ioner herein and that the address ser forth on said wrapper is the

las t  known address  o f  the  @ pet i t ioner .

Sworn to before me this

6 t h  d a y  o f  A p r i l  ,  L g 7 9

AFFIDAVIT OF MAILING

by

a s

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COM},IISSION

In  the Mat ter  of  the Pet i t ion

o f

BONNER ANd GREGORY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business

AFFIDAVIT OF I',IAILING

Taxes under  Ar r i c leG)  16-A of the
Tax Law for the Year(s) IID{EOOAAKIEI L952,2
1953,  L954 and fo r  the  Per ioc l .

January I ,  1955 to Apr i l  30,  1955.
State of  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

Xhe is an empl-oyee of the Department of Taxat lon and Finance, over 18 years of

age, and that on the 6th day of Apri l  ,  L979, I f r te served the within

N o t i c e o f D e t e r m i n a t i o n b y f t r f f i m a i 1 u p o n B i 1 1 e r & s n y d e r , C P A ' s

(representat lve of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid r^traPPer addressed

as fo l lows:  B i l le r  &  Snyder ,  CPA's
75 Maiden Lane
New York, New York 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal-  Service within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to

6ttt day

before me th is

of Apri l

rA-3 (2/76)



JAMES H .  TULLY  JR . ,  PRESIOENT

MILTON KOERNER

THOMAS H. LYNCH

STATE OF NEW YORK

STATE TAX COMMISSION

T A X  A P P E A L S  B U R E A U

ALBANY,  NEW YORK 12227

April 6, 1979

Bonner and Graglory
72 Wall Strcet
Ncw Yoak, ilcw York

Gcntlomcnr

Please take notice of the Default Order
of the Stafe Tax Commission enclosed herewith.

Please take further notice that pursuant to
SectionlGl0 3g6 (t I of the Tax Law, any
proceeding in eb-ui" t  to review an adverse deci-
sion must, be commenced within gO dayA
from the date of this not lce.

Inquiries coneerning the computation of tax
due or refund al lowed in aeeordance with this
decision or concerning any other matter relat ive
hereto may be addressed to the undersigned. They
wil l  be refered to the proper party for reply.

Enc .

AODRESS YOUR REPLY  T

rEL EPHoNE : tu u J5LL72.L

trFtclRgUP&VI8IIre 8T:T AINSIre
Peti t ionerr s Representat ive :

Taxing Bureauf s Representat ive:

rA-19 0/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

BONNER and, GREGORY

for Revision of a Determination or for
Refund of Unincorporated Business Tax
under Art icle 16-A of the Tax Law for
the  Years  L952 ,  1953 ,  L954  and  fo r  t he
Per iod January l ,  1955 to Apr i l  30,
1955 .

DETERMINATION

Applicant, Bonner and Gregoty, 72 WaLL Street, New York'

New York, f i led an application for revision of a determination

or for refund of unincorporated business tax under Art icle 16-A

of  t t re  Tax Law for  the years L952,  1953,  1954 and for  the per iod

Janua ry  l ,  1955  t o  Ap r i l  30 ,  1955  (F i l e  No .  0 f915 ) .

A formal hearing was held before Francis X. Boylan, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  80 Centre

Street, New York, New Yorkr oo November L2 and 13, Lg6g. eppli-

cant appeared by ai l ler and Snyder, CPAts (Aaron Nasper, Martin

Wallace and Phil ip F. Rauch, of counsel). The Income Tax Bureau

appeared by Edward H.  Best ,  Esq.  (A lexander  Weiss,  Esg. ,  o f

counsel )  .



2

ISSUES

I. Whether income from cash and securit ies in partnerst

subordinated capital accounts was subject to unincorporated

business tax.

rr- whether interest payments made in connection with

borrowed cash or Securit ies constituted interest on partnersl

capital and, thus, was not deductible by applicant for unin-

corporated business tax purposes.

FINDINGS OF FACT

I .  Applicant, Bonner and GregorY, a partnership during

each of the taxable years involved, was engaged in business as

a securit ies broker in the State of New York.

2. Certain general partners of the firm borrowed cash and

securities from persons who were not members or employees of the

firm, who had agreed to subordinate their liens to claims of the

partnership creditors. The borrowed assets were then brought

into the partnership through the partners' individual accounts.

The cash and securj-t ies were considered capital of the f irm under

the partnership agreement and under Rule 325 of the New York Stock

Exchange, which required an amount of capital suff icient to meet

the required minimum Debt to Net Capital Ratio.

3. Although applicant. paid interest on the borrowed assets

d.irectly to the outside lenders as a convenience, such interest

was charged to th-e accounts of the partners.
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4.  On Apr i l  L2,  L962,  not ices of  addi t ional  assessment  were

issued to Bonner and Gregory by the Income Tax Bureau. Prior to

being revised, the assessments provided as fol lows:

Year

Assessment  No.
Total Addit ional Tax

]-952

FA94119
934 .32

19s3

FAg4L2O
684  . 7  4

1954

FA94L2L
$  1 ,616 .85

Jan.  L ,  1955
to

Apr i l  30 ,  1955

EA94122
418  . 95

A .

B.

E .

F .

DESCRIPTION

Disallowed travel
and entertainment

Dividends under-
stated

Sa1ary disal lowed

Deduction for partnerrs
service disal lowed

Interest, dividends and
capital gains and./or
losses omitted

Interest expense reduced
to eljminate payment to
member partners, con-
sidered to be a distr i-
bution of profi ts

$ 2  ,000 .00 $  2 ,200 .00 $  4  ,000  .00 $  I ,200 .00

112 .00

c.

D.

$ 2 ,170 .00

$  2  ,000  .00

900  .00

$2L ,011 .61  $22 ,334 .81  $37 ,830 .37  $  6 ,445 .70

$30,065 .40  $26  ,330  .92  $29  ,251 .13  $10 ,  992 .28

5. Applicant did not contest Items 'rAn through rrDrr . On December

26,  1962,  appl icant  f i led an Appl icat ion for  Revis ion or  Refund of

Unincorporated Business Taxes on Form IT-113. On Apri l  23, L965,

applicant was notif ied that the notices of addit ional assessment

were revised in accordance with Shearson-I lammil l  & Co. v. State Tax

Commiss ion  ( fS  N .Y .  2d  608  a f f  rg  Supreme C t .  A .D .  3 rd  Dep t . ,  Ju l y  15 ,
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1963), in which interest, dividends and capital gains and/or

losses (a11 of which relate to Item rrErr) were excludable from

the computation of unincorporated business tax l iabi l i ty. On

July L, 1965, applicant f i led an application demanding that a

hearing be held as a result of i ts prior application having

been denied in  par t  on Apr i l  23,  1965.

6. The sole remaining issue pertains to ftem "F", interest

expenses reduced to eliminate payment to member partners considered

a distr ibution of profi ts. Applicant contended that the interest

pafments were deductible as interest paid on the debt of the part-

nership and were an ordinary and necessary business expense for

unincorporated business tax purposes.

CONCLUSIONS OF LAW

A. That the income from interest, dividends and capital

gains and,/or losses derived from the subordinated "capital"

accounts of partners in applicantrs brokerage f irm (used as

security for partnership creditors and capital contributions)

was not subject to unincorporated business tax (Shearson-Hammil l

& Co.  v .  State Tax Commiss ion,  15 N.Y.  2d 608,  a f f 'g  Supreme Ct .

A .D .  3 rd  Dep t . ) .

B. That the interest palzments on the borrowed securities

or cash constituted payment of interest on partnerst capital

under Article 12 of the Unincorporated Business Income Tax Regu-

lations (article 16-A of the Tax Law) and were not deductible by

applicant for unincorporated business tax purposes.
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C. That the application of Bonner and Gregory is granted to

the extent of al lowing the interest dividends and capital gains

and/or losses previously omitted from the partnership return, but

is  in  a l l  o ther  respects  denied.

DATED: Albany, New York
Aprl l  6, L979

STATE TAX COMMISSION

PRESIDENT

\ ,  t . /

f(\^if'^ lUc4/^^-
COM}ITSSIONER

.L/

'rfuo



ljl Nbrlrrlbrk €irare El+arrrnerrr of

Hi
EI TAX APPEALS BUREAU

ro . . . . Berthl.In. Davis

No bet te r  address .

BONNER AND GREGORY

May l ,  Ig79 Michael Alexander

M-75 (s/76)
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STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY,  NEW YORK 122?7

Apri l  6, L979

Bonner and Gregory
72 WaI l  St reet
New York, New York

Gentlemen:

Please take not ice of the Default  Order
of the State Tax Commission enclosed herewith.

P1ease take further notice that pursuant to
Sect,ionl€5 386 ( j ) of the Tax Law, anv
proceeding in court  to review an adverse deci-
sion must be eommenced within 90 days
from the date of this not ice.

Inquiries concerning the compufation of tax
due or refund allowed in aceordance with this
deeision or eoncerning any ofher matter relat ive
hereto may be addressed to the undersigned- They
wil l  be refered to the prpper party for reply.

Enc .

cc :  Pe t i t l one r '

SUPERVISING TAX HEJARING OFFICER

s Representa t ive :

Taxing Bureaurs Representat ive:

AODRESS YOUR REPLY  TO

rEL EPXoNE : o nt Jlf!f23-JAMES H, TULLY JB.,  PREgIDEN1

MILTON KOERNER

THOMAS H. LYNCH

rA-19 0/77)
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EsqEs.
I. Whether ineomo fronr caeh and eecurlttee I'n partn€rsl

subordinated capLtal accounts was aubJeat to unLncorporatad

busLneee tax.

II. Wtretlrcr Lnterest palmonts madc ln oonneatl,on wlth

borowcd sash otr aosurltles conetltuted Lntereet on Partnart t

capltal and, tlrue, sas not deductlble by appltaant for unln-

corporatcd bustnogs tax purposes.

TINPTIGq oF Fler.

1. Appll,cantr Bonnsr and Gregory, e partnerthLp durlng

oaeh of the taxable yoarE lnrrclved, was angaged Ln buglnoaa a!

a scourLtLee brokcr ln the Stat€ of New York. 

'"

i.

2. Certaln ganeral partnera of tlro f,lrn borrowcd cacb and

eecurLtl.eg from persons who wsrc not membsrc or omployeoa ol thc

flm, who had agrecd to subordlnate tlreir llens to clalnre of thc

partnorEhl,p credLtors, Ths borrowsd acaetg wcro tlron brought

lnto the partncrshJ.p through thc partncrat indLvldual ecoountr.

The cash and cecurltLcs wore congldered capLtal of thc flrm under

aErcamcnt and undcr Rulc 325 of tbr Ncw Yorh gtoohtha

Exc

the

, wlrLch requlrcd an amount of oapltal sufflclent to mcat

urln!,mrm Dcbt to Net Capltal ltatlo.

3. Alttrough applicant pal,d lntcrcst on thq borowed arcote

y to thc outside lendcra as a conveniencor auch lntcrcst

to the aooounts of, thc partn€ro.
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{. On April 12, L962, notlces of additLonal, agscegment ltere

lsEued to Bonner and GreEory by the Income Tax Bureau. Prior to

belng revieed, thE assesament,s provlded as follows:

Jan.  11  1955
to

Aprtl -39, 1955

rA9{122
$  {18 .95

Year

Aag€soment Ho.
Total Additi.onal Tax

1952 1953 1954

FA94119 rA94120 rA9412l
$  934 .32  $  684 .74  $  11616 .85

A.

B .

C .

D .

DESCRIPTION

Dlsallowed traveL
and entertalnmont

Dl.vidends und€r-
etated

Salary disalloned

Deduction for partnerrs
servise di,eallowed

InterEst, divldends and
capi.tal ga!.ne and,/or
IoeseE omLtted

Interest €xpense rsduced
to ell,minate palnnent to
member partnerar con-'
gldered to be a dlEtri-
bution of profLta

$  21000 ,00  g  2 r200 .00  9 .1 r000 .00  $  1 r200 .00

112 .00

$  2 r170 .00

$  2 ,000 .00

900 .00

E.

F .

$21r011 .61  $221334 .81  $37r830 .37  I6 t445 .70

$30 ,065 .40  $261330 .92  $29r251 .13  910r992 .28

5. Applicant dtd not contest lt€ms I'An through "Do. On Decernber

26, L962, appll.cant fLlcd an hppllcation for RevLsion or Refund of,

UnLneorporated BusLness Taxegi on Fortl IT-113. On Aprll 231 1965t

applJ.cant hraE notLfled that ttre notices of additlonal asseaemant

wsre revLged Xn ascordance wtttr $hearson-Hauuntll & Co. v. State jtax

ComnLseion (15 n.y.  2d,608 af f  tg Supreme Ct.  A.D. 3rd Dept. ,  July 15t
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1963) , ln whlch Lntereat, dlvJ.dcnde and capt tal gaLns and,/or

logsee (all of whlch relate to ltdr rts') woro cxcludable from

tlre oomputation of unlnoorporated bustness tax'ltablltty. On

JuIy 1, L965, applLcant flled aa appLicatLon deinandLng that a

hearLng bs held a8 a result of tts prlor appllcatlon havl.ng

been dented !.n part on l,prll 23, 1965.

6. The sole rcmai,nlng lesue pcitaLns to Itcn "F", Lntarest

axpcnscs reduced to ellrulnato payment to mmber partnerr consLdered

a dlEtrl,butLon of profl,ts. eppllcant contended ttrat the Latercet

payments wer6 deductLblc as lntcreet patd on the debt of the part-

nershlp and were an ordLnary and noccasary busineaa oxpcnrc f,or

unLnoorporatsd bueLncea tax purpoEes.

coNcLusroNs or LAw

A. That tlre l.nsomc from i.nterest, dl.vldendE and eapl.tal

gatne and/or loeges dcrLved from the subordl.nated icapLtalr

accounts of partnara Ln appll,oantrE brokorago flrro (ugcd as

eecurlty for partnershLp cradLtors rnd capLtal contrl.butlong)

was not aubJect, to unLnaorporated busLnesc tax (g.heg{ggn-,Hr@-1ff

q-.Co. v. ,Stat6.Tpx Co.m.n1ltlon, 15 N.Y. 2d 608, aff,rE Suprcne Ct,

A .D.  38d  Dept . l .

B. That the intqreet payurenta on the borrowed eccurl.tLcs

or oaeh oonetltuted palmont of Lntcroat on partners| capital

undor ArtLclo 12 of thc UnLncorporatad BueLncss fncomc Tax Regu-

latLona (Arttclc 16-A of thc Tax Las) and wcrs not deducttble by

appltcant lor unlncorporated bugtncee tax purposes.
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e. That tlre applLcatlon of, Bonner and Gregrory la granted: to

the extcnt of allowlng the lntoreet divl,dsnds and capital gaine

and/or loasos prev!.oualy onlttsd frorn the partnerahlp rcturn, but

lg Ln all other respecte denl.cd.

DATEDT Albany, New York STAIE TAl( COHITISSION
Aprtl 6, 1979

I/h-[m" \C**
coMurssror{BR




