
,,O'U OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

KENNETH GOLDMAN

For a Redeterminat ion of a Def ic iency or
a 
rRevi ffiogs6fp8rtwtinBliBrngg 3 Re rund

Taxes under  Ar t i c le (s )  23 of the
Tax Law for the Year (s) )ffi(Rg1ryipt'/C}
L972 ,  197 "  A  t oza

State of  New York
County of  Albany

John Huhn ,  being duly sworn, deposes and says that

qfe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 4th day of May ,  19 79, Xhe served the within

Notice of Decisi-on by (cert i f ied) mai l  upon Kenneth Goldman

by  enc los ing  a

a s  f o l l o w s :

X0gXXfeO:eXXillOfEXX& the petitioner in the within proceeding,

true copy thereof in a securel-y sealed postpald wrapper addressed

Kenneth Goldman
5 Danny Court
D ix  H i l l s ,  NY  LL746

and by deposit ing same enclosed in a postpatd properly addressed wrapper ln a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponenr furrher says rhat rhe said addressee is rhe ftppXXXeOfXXfCgf

f fXttgl  pet i t ioner herein and that the address set forth on said rdrapper is the

last known address of rhe fNqqffXmOAXXl(€OOXXtreI perir,ioner.

Sworn to before me th is

4 th  day  o f  May  ,  L979 .

AFFIDAVIT OF },IAILING

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

KENNETTI GOLDMAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat lon or  a Refund
of Unincorporated Business
Taxes under  Ar t i c le (s )  23 of  the
Tax Law for the Year(s))gfKfg|&!lfg0
1 9 ' 7 ) . -  1 9 7 3  s , ' 1 9 7 4 -

Sta te  o f  New York
County of A1bany

John Huhn ,  being duly sworn, deposes and says that

gf ie is an empl-oyee of the Department of Taxat ion and Finance, over 1-8 years of

age, and that on the 4th day of May , 1979 , Xhe served the wtthin

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  uponHarvey  Schef f '  CPA

by  enc los ing  a

a s  f o l l o w s :

(representat lve of)  the pet i t ioner ln the within proceeding,

true copy thereof in a securely seaLed postpaid wrapper addressed

Harvey Scheff, CPA
663 Fifth Avenue
New York, NY L0022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th ln  the  Sta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said l rrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

4th day of  May ,  I97g.

AFFIDAVIT OF MAILING

rA- 3 (2 /7 6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

trf lr l|?t

ItF. f,rnnrt{r Ooldrm
S hnny Court
Dl* f,lllrr I'rt tt?a[

Dmtr l&. OoLdnmr

Please take notice of the
of the State Tax Commission

DFtrloil
enclosed herewith.

You have now exhausted vour rieht of review at the administrative
level. Pursuant to section(s) 

" 7?,2 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in an",f#&ll$"
Court of the State of New iork, Albany County, within | |

from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
refeued to the proper authority for reply.

Petitionerts Representative

Taxing Bureau's Representative

TA-L . t2  (6 /77)



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

KENNETII GOLDMAN

. f or Redetemination of a Deficiency or
for Refund of Unincorporated Buslness
Tax under Article 23 of the Tax Law for
the  Years  L972,  1973 and L974.

DECISION

?etl,tioner, Kenneth Goldman, 5 Danny Court, Dlx ll i l l-s, New York 11746' fl1ed

a petition for redetermination of a deficiency or for refund of unincorporated

business tax under Article 23 of the Tax Law for the years 1972, 1973 and L974

(Fil-e No. L4489),

A small cl-aims hearing was held before l{il-l ian Valcarcel, Hearing Officer' at

the offices of the State Tax Conrmission, Two World Trade Center, New York, New Yorkt

on May 16, L978 at 9:15 A.M. Petitioner aPpeared by llarvey Scheff' CPA' The

Income Tax Bureau appeared by Peter Crotty, Esq. (Bruce ZaLaman, Esq', of counsel)'

ISSUE

wtrether the income derived from petitionerrs activitles as a used-car buyer

was subject to the impositioo of unincorporated business tax.

FINDINGS OF FACT

1. Petitioner, Kln:reth Gol-dman, ti.mely fil-ed NenYork State personal

tax resident returns for 1972, L973 a11d L974. Unlncorporated business tax

were not fil-ed for said Years.

incone

returrrs



' '-2-

2. The Incone Tax Bureau hel-d that the activities of petitioner, Kenneth

Goldman, as a used-car buyer, constitufed the earrying on of an unincorporated

business. Accordingl-y, on February 24, L976, it issued a Nocice of Deficiency

assert ing unincorporated business tax of $1r373.86, penalt ies of $55'29 and

9508.25 (pursuanr to sect ion 685(c) and sect lons 085(a)(1) '  685(a)(2) of rhe Tax Law)

and interest of  $243,92, for a sum of $2,L8'1.32.

3. petitioner's representative, Ilarvey Scheff, contended that Petitioner

represented Stevens trlholesalers, Inc. (hereinafter ttstevens") exclusively during

Lg72, 1973 and Ig74, and that he was forbidden by them to represent other

principals. Petitionerrs transactions were subject to the approrral of Stevens'

which directed and controlled his activities as a used-car buyer and which

compensated him on a colmission basis, representing 50% of the profit derlved from

the sale of each automobile obtalned on behalf of Stevens. In the event of a Loss'

petitioner was charged with 50% of said loss, not exceetling an mount greater than

the conrmi-ssions previously earned during the cal-endar year. Stevens was primarily

concerned with the results of his buyl-ng activities and did not reimburse him for

his business expenses.

4. Petitionerts representative did not submit docr:nentary evidence to

corroborate his contentions as stated in Finding of Fact tt3t'.

5. Stevens did not withhold payroll taxes from petltioner's coDPensation.

6. Petitioner fil-ed Federal Schedule "C" a:rd paicl self-enploSrment taxes for

the years at issue.

CONCLUSIONS OF LAW

A. That Stevens l,lho]-esa1ers, Inc. did

control- over petitioner, Kenneth Goldmants

not eJ.ercise sufficient direction and

activities, so as to establish an



'  ' -r-  
r  r '

enpl-oyer/employee rel-ationship within the meaning and intent of section 703(b) of

the Tax Law and 20 I.IYCRR 203.10(b); therefore, petitioner is subject to the

imposlti.on of unincorporated business tax.

B. That the petition of Kenneth Goldnan is denied and the Notice of

Deficiency issued February 24, L976 is sustained, together with such additional

interest as may be lawfully owing.

DATED: Albany, New York

May 4 ,  L979

STATE TA)( COMMISSION

COMMISSIONER


