
STATR OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

CHARIES GEORGE

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes  under  Ar t i c le (q)  23

AFFIDAVIT OF MAILING

of  the
Tax Lar,r for the Year(s))gOOBgOggddOi

L964,  1965 and 1966

State of  New York
County of Albany

*re is an employee of

age, and that on the

Notice of Decision

( @

by enclosing a true copy thereof in a

as fol lows: Charles George
237 Fountain Road
Englewood, NJ

John Huhn , being duly sworn, deposes and says that

the Department of Taxat ion and Finance, over 18 years of

24xh day of January , L979 r)Ghe served the within

by (certified) mail upon Charles George

the pet i t loner ln the within proceeding,

securely sealed postpaid \ i l rapper addressed

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the united States Postal  service withln the state of New york.

That deponent further says that rhe said addressee is rhe CeEpEgEEOffinmt$

)OOOOH€! petitioner herein and that the address set forth on said lrrapper is the

las t  known address  o f  the  @ pet i t ioner .

Sworn t.o before me this

24th day of January

rA- 3 (2 /7 6)

, L9 79.
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

CHARLES GEORGE

Fo t  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ton or  a Refund
of Unincorporated Business
Taxes  under  Ar t i c le ( f )  23

AFFIDAVIT OF I"IAILING

of the
Tax Law for the Year(s))OAOOetAOAd(S0

1964, 1965 and 1966

Sta te  o f  New York
County of Albany

She is an employee of

age, and that on the

Notice of DecisLon

rh

John lluhn , being duly sworn, deposes and says that

the Department of Taxat ion and Finance, over 18 years of

24th day of January , 1979 ,)Hhe served the withln

by (certified) mail upon IIarry Gross, CPA

of) the pet i t ioner in the within proceeding,

in a securely seaLed postpaid wrapper addressed

(representat ive

by enclosing a true copy thereof

as fol lows: I Iarry Gross, CpA
L. Hande]-sman & Co.
222 StatLon Plaza North
Mineola, NY 11501

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exctusive care and custody of

the United States Postal-  Service within the State of New york.

Thac deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said vrrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn before me this

of January , L9 79.

E O

d a

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU
ALBANY, NEW YORK 12227

Junry ll' lttt

(hrrlru 0rergr
Itl lmtrln nod
InCleroadr f,f

Dtar !tr. Gcorgc:

Please take notice of the trotlca Ct DrCfulm
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(f) ttt of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l

Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within l..r rntbt
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

,/
e" .C- ' * - -

, -_a , . - t  . :

Jsrph Chysfiety
Umrtng fnllrr

Petitioner's Representative

Taxing Bureau's Representative

TA-r .r2 (6/7 7)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion :

o f :

CHARLES GEORGE : DECISION

for Redetermination of a Deficiency or :
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law :
fo r  t he  Years  L964 ,  1965  and  1966 .

:

Petit ioner, Charles George | 237 Fountain Road, Englewood,

New Jersey, f i led a petit ion for redetermination of a deficiency

or for refund of unincorporated business tax under Art icle 23 of

the Tax Law for  the years L964,  L965 and L966 (F i le  No.  00243) .

A small claims hearing was held before Raymond Siegel, Hearing

Officer, dt the off ices of the State Tax Commission, Ttro World Trade

Center ,  New York,  New Yorkr  on December 16,  L977 at  9 :30 A.M.  Pet i -

tioner appeared by Harry Gross, CPA. The Income Tax Bureau appeared

by Peter  Crot ty ,  Esg.  (Abraham Schwartz ,  Esq. ,  o f  counsel )  .

ISSUES

I. Whether petit ionerrs activit ies as a management consultant

-advisor were subject to unincorporated business tax, within the

meaning and intent of section 703 (a) of the Tax Law.

II.  Wtrether petit ioner's activit ies as a management consultant

-advisor constituted the practice of a profession, within the meaning

and in tent  o f  sect ion 703 (c)  o f  the Tax Law.
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III .  Whether the salaries paid to petit ioner constituted unin-

corporated business gross income subject to the imposit ion of

unincorporated business tax,  in  accordance wi th  sect ion 701(a)  of

the Tax Law.

FINDINGS OF FACT

1. Petit ioner, Charles George, and his wife Martha George,

filed separate New York State income tax returns on Form LT-2O8 for

1964,  1965 and 1966.  Pet i t ioner  a lso f i led unincorporated business

tax returns on Form IT-202 for  L964 and 1965,  but  d id  not  f i le  an

unincorporated business tax return for L966.

2. On September 29, 1969, the Income Tax Bureau issued a Notice

of Deficiency against petit ioner, Charles George, assert ing unincor-

po ra ted  bus iness  tax  fo r  L964 ,  1965 ,  and  1966  o f  $2 ,536 .04 t  p lus

pena l t y  o f  $505 .60  and  i n te res t  o f  $420 . I 2 ,  f o r  a  t o ta l  o f  $3 ' 461 .76 .

The Notice asserted unincorporated business tax, based on petit ioner's

salary income for said years. The salary income for L964 was deemed

to be interrelated with his activit ies as a management consultant,

while the salary income received for 1965 and 1966 was deemed to be

for services rendered as an employee.

3. Attached to petit ioner's L964 New York State resident income

tax return was a copy of his L964 New Jersey Nonresident Emergency

Transportation Tax Return. The latter return indicated salary earned



3 -

in New Jersey of $6,923.52 and New Jersey tax withheld in the sum

of  $385.44.  A copy of  the New Jersey wi thhold ing tax s tatement  was

not attached to the return. Petit ioner, Charles George, stated that

he was paid a salary as an executive of the Telerad Division of

i ionel Corporation. A copy of a contract between Charles George and

the Lionel Corporation, dated January I,  L962, was submitted. By its

terms, it converted a prior employment agreement between the parties

to one wherein Mr. George was retained in a consult ing and advisory

capacity for the period January 2, L952 to December 31, 1965.

4. Petit ioner was employed as president of International Breweries,

Inc. for a period of t ime in 1965 and thereafter became a consultant

-advisor of said corporation. He was subsequently employed by the

Lee Myles Corporation in 1965 and in 1966 he became president of said

corporation. The evidence and testimony submitted. indicates that

suff icient direction and control was exercised over petit ioner's t ime

and efforts by International Breweries, Inc. (prior to September 1,

1965)  and by Lee Myles Corporat ion (af ter  September L,  1965)  so as to

establish an employeer/employer relationship.

5. The business income reported on petit ionerrs personal income

tax returns was based on consultant agreements with Lionel Corporation,

International Breweries, Inc. and Servo Corporation of America. These

were agreements wherein petit ioner was to consult and advise, upon

request and for a l imited number of d,ays per yearr on operations,

acquisit ions, and sales and/or management problems.
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6. Petit ioner, Charles George, did not f i le an unincorporated

business tax return for L966 because he considered himself to be a

professional exempt from the unincorporated business tax.

7. Petit ioner is not l icensed as a professional engineer by

the New York State Education Department, nor does he have a degree

in engineering.

8. Petit ioner studied metal lurgy at Columbia University'  but

was not awarded a degree. IIe later worked for an aircraft company

as a metallurgist and then managed the Telerad Manufacturing Corpora-

t ion, a corporation which he formed. At the end of 1960, he sold his

interest in said corporation to Lionel Corporation, but continued as

president of the Telerad corporation unti l  his employment agreement

was converted (by contract) to a consult ing agreement as of January 2t

L962 .

CONCLUSIONS OF LAW

A. That the activit ies of petit ioner' Charles George, as a

business consultant andr/or advisor during the years L964, L965 and

L966, did not constitute the practice of a profession within the

meaning and intent of section 703 (c) of the Tax Law.

B. That the salary reported on petit ioner's 1964 personal income

tax return was for services rendered by him as a consultant under con-

tract and is, therefore, subject to unincorporated business tax, in

accordance with the meaning and intent of section 703 (b) of the Tax

Law.
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C. That the salary income reported on petit ionerrs 1965 and

L966 personal income tax returns was in fact, salary income received

as an employee not subject to unincorporated business tax.

D. That the petit ion of Charles George is granted to the extent

that the salary income received as an employee during 1965 and 1966

is not subject to the imposit ion of unincorporated business tax; that

the Income Tax Bureau is hereby directed to accordingly modify the

Not ice of  Def ic iency issued September 29,  1969 and that ,  except  as so

grantedr the petit ion is in al l  other respects denied.

DATED: Albany, New York

January 24, L979

STATE TAX COMI\,IISSION

\i\^lra, Yrr^^-*-.
COMMISSIONER

COMMISSIONER V

PRESTDENT


